REPUBLIC OF KENYA
IN THE HIGH COURT OF KENYA
AT MOMBASA
(Coram: Ojwang, J.)
PETITION NO. 1 OF 2011 |
IN THE MATTER OF ARTICLES 22, 23 & 165 OF THE
CONSTITUTION OF KENYA
IN THE MATTER OF ALLEGED CONTRAVENTION OF
FUNDAMENTAL RIGHTS AND FREEDOMS UNDER THE
CONSTITUTION OF KENYA, 2010 — CONTRARY TO ARTICLES 27
(1), (2), (4), (5), (6), 32, 33, 47 (1), (2), 53 (1) (a) & SECTIONS 4 (a), 6
(1), 9, 10, 11 & 12 OF THE NATIONAL COHESION AND
INTEGRATION ACT, 2008
- BETWEEN -
1. MUSLIMS FOR HUMAN RIGHTS
(MUHURI) .PETITIONERS/APPL.
2. KHELEF ABDULRAHMAN KHALIFA
| - AND -

1. THE REGISTRAR OF PERSONS
2. THE DISTRICT COMMISSIONER, MSA > ............ RESPONDENTS
3. THE ATTORNEY GENERAL

RULING
The petition dated 14™ January, 2011 was filed together with an

application by way of Chamber Summons, of even date. The applicants

moved the Court under Rules 20 and 21 of the Constitution of Kenya



(Supervisory Jurisdiction and Protection of Fundamental Rights and Freedom

of the Individual) High Court Practice and Procedure Rules, 2006 seeking

interim relief pending the hearing and determination of the main cause.

The application carries two main prayers, that:

(%)

(i)

the  respondents by themselves, agents, assigns,
representatives, juniors or superiors be restrained by way of
a conservatory order, from issuing, applying, or in any way
sustaining a circular, requirement, direction, demand or
practice of seeking from any person applying for an
identification card the production of grand-parents’ identity
cards or their certificates of birth, as proof of such grand-
parents’ citizenship,

the respondents be directed to process all applications for
national identity cards on the basis of uniform requirements
throughout the country, for all applicants, without requiring
Asians, Arabs or Muslims to produce additional
documentation which other Kenyans are not required to

produce.

The grounds founding this application were as follows:

(a) the respondents are continuing to demand of applicants for identity

cards who profess the Islamic faith, or who are Arabs or Asians by
descent, production of such applicants’ grand-parents’ identity cards
— a requirement that does not apply to other Kenyans — and this

shows discriminatory practice;

(b) such discrimination is practised pursuant to an order, a direction,

circular or practice that is secret, and not published for all to see;



(c) the said order, circular or practice is consistently applied by Chiefs

and other administration officials who treat it as a Government

directive;

(d) the Government, by continuing to apply the circular or practice, is

failing to comply with s.7 of the Transitional Clauses of the

Constitution of Kenya, 2010; that section requires that all laws and

regulations in force before the entry into operation of the new

Constitution, must be construed “with the alterations, adaptations,

qualifications and exceptions necessary to bring it into conformity

with the new Constitution.’
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Hussein Khalid Khamis has sworn an affidavit in support of the

contentions made in the foregoing grounds. He deposes as follows:

(i)

(i)

(iii)

he is the Executive Director of the 1% petitioner, one of whose
functions is “the monitoring [of] respect for human rights, in
the context of [the] implementation and enforcement by the

State and ... individuals”;

the deponent, on 29" December, 2010 received a complaint
from 2" petitioner, who is a former Commissioner with the
Kenya National Commission on Human Rights, and is also a
director of 1% petitioner, that the complainant’s son,
Abdulhaleem Khelef El-Busaidy, had been refused essential
documents for acquiring a national identity card: the

explanation given being that the applicant failed to submit the

birth certificate of his grandfather;
when the deponent made inquiries on the matter, he learned
that the Divisional Officer (DO) and the Chiefs in areas with

dominant Muslim populations have in their custody a



confidential circular letter directing them that “Muslims,
Asians and Arabs must provide additional documentation,
being the identity documents of their grandparents, to qualify
for issuance with national identity cards ”;

@iv) the deponent thereupoh, on 29" December, 2010 wrote a
letter of complaint to the District Officer for Majengo
Division;

(v) although this kind of complaint was not new, the deponent’s
organization had expected that the objectionable
administrative practice would be discontinued, in the light of
the safeguards of the Constitution of Kenya, 2010;

(vi) the public authorities, notably 1% respondent continued to
violate the law, as provided for in both the Constitution and
the National Cohesion and Integration Act, 2008 —

The deponent swore a supplementary affidavit on 20" January, 2011
to which he annexed a copy of the official circular “requiring National
Identity Card applicants to produce a series of documents but also requiring
additional documentation from applicants who are Arab or Asian”. From the
existence of the said circular, the deponent came to believe that —

“it is now obvious that the Government of Kenya, through the

respondents, is structurally and institutionally discriminating against a

section of citizens on the basis of faith, race, place of origin, connection

[or] other [bases]”.

Aggrey Chitunga Masai, the Principal Registrar of Persons in
Mombasa, swore a replying affidavit dated 26™ January, 2011, for the

material part, bearing the following content:



(i)

(i)

(iii)

(iv)

v)

(vi)

(vii)

“a Registration Officer has been given powers to seek such
documentary or other evidence of truth of any information
given by the applicant as is within the power of the applicant
to furnish”;

to obtain a National Ié’entity Card, “it is ... incumbent upon
all the applicants to provide proof of age and citizenship”;
in the specific case of the 2™ petitioner’s son, he had
submitted a letter from the Location Chief, his birth
certificate, the petitioner’s birth certificate and National
Identity Card, but he was not asked for the birth certificate of
his grandparents,

2 petitioner’s registration application had been received in
Nairobi, and his identity card had been processed,

the only interest of the registration office, when dealing with
any applicant, is such background documents of nationality
and civil registration which help in “ascertaining how one
acquired citizenship and to ensure [that] ... identity cards
[are issued] to adults only”;

the registration office may ask for “additional documents”
“depending on how one acquired citizenship”;

Jor citizens by birth, parents’ Identity Cards may be required,
Jor proof of citizenship; and birth certificates or religious
certificates or school leaving certificate or age-assessment
certificate or clinic card or notification of birth or a letter
from the local Administrative Officer — may be required in

proof of age and name;,



(i)

(i)

(iii)

(iv)

v)

(vi)

(vii)

“a Registration Officer has been given powers to seek such
documentary or other evidence of truth of any information
given by the applicant as is within the power of the applicant
to furnish”;

to obtain a National Icé’entity Card, “itis ... incumbent upon
all the applicants to provide proof of age and citizenship”;
in the specific case of the 2™ petitioner’s son, he had
submitted a letter from the Location Chief, his birth
certificate, the petitioner’s birth certificate and National
Identity Card, but he was not asked for the birth certificate of
his grandparents,

2™ petitioner’s registration application had been received in
Nairobi, and his identity card had béen processed,

the only interest of the registration office, when dealing with
any applicant, is such background documents of nationality
and civil registration which help in “ascertaining how one
acquired citizenship and to ensure [that] ... identity cards
[are issued] to adults only”;

the registration office may ask for “additional documents”
“depending on how one acquired citizenship”,

Jor citizens by birth, parents’ Identity Cards may be required,
Jor proof of citizenship, and birth certificates or religious
certificates or school leaving certificate or age-assessment
certificate or clinic card or notification of birth or a letter
from the local Administrative Officer — may be required in

proof of age and name,



(viii)

(ix)

(x)

(xi)

(xii)

(xiii)

(xiv)

(xv)

(xvi)

the Government has attempted to set up a uniform process
Jor the issuance of identity cards, and has prescribed the
primary documents required, “leaving room in the best
interest of the applicants to produce other documents”;

the Government has adopted the practice o “authoritatil{ely
issuing circulars” to guide the registration of persons, in a
context of the challenge of immigrant influxes at porous
border-areas,

applications for issuance of identity cards have always been
handled fairly, and no deserving one has been refused;

the deponent has “never been aware of the existence of the
circular [complained about]”; he doubts the authenticity of
the same;

in any event, the said circular “has not been applied by any
registration officer”;

“the purported directive in the circular does not bind any
registration officer or inform their decisions”;

“there is no secret or confidential circular from I1°
respondent to District Commissioners, Chiefs or other
Government officers as alleged”;

“as a matter of fact, [the] majority of Arabs and Asians are
citizens by registration and sometimes may be asked to
produce other documents especially the citizenship
registration certificate, as proof of citizenship which
ordinarily would not apply to a citizen by birth”;

“Kenya ... has a [diverse] population with several tribes,

some ... settling across ... borders”;



(xvii) “the requirement [of] identification of one’s tribe or
community is not unconstitutional ...”;

(xviii) “a uniform requirement on proof of age cannot be applied,
[and] various options have been put in place, being either a
birth certificate or a ;:linic card or birth notification or a
letter from [the] administrative officer or school leaving
certificate or an age-assessment certificate or a religious
certificate”;

(xix) the different requirements for the registration of persbns
applied to different persons, are consistent with the terms of
Article 21 (3) and 47 (1) of the Constitution,

(xx) the Government has already constituted a task force to
recommend appropriate legislation which will align existing
legislation on the registration of persons, to the requirements
of the Constitution;

(xxi) “if the petitioners have any genuine concern or positive
contributions they should channel that to the [said] task
Jorce to enable the Government to come up with
measures ... designed fo redress any disadvantage suffered
by individuals or groups because of past discrimination”;

(xxii) “there is no discrimination whatsoever of any nature in
[the] issuance of identity cards”.

The petitioners’ application first came up before me on 20" January,

2011 and although the matter was at that stage conceived to be ex parte, and
only for the limited purpose of securing certain conservatory orders, learned

counsel, Ms. Kimeli, for the respondent, was in Court and sought an






