
  

                               
    INTERNATIONAL LEGAL RESOURCE CENTER 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 

 
LEGISLATIVE ASSESSMENT: 

 ASSESSMENT OF RESIDENCY 
REQUIREMENTS FOR MIGRATORY 

GROUPS IN CONNECTION WITH THE 
REFERENDA



  

THIS LEGISLATIVE ASSESSMENT OF RESIDENCY REQUIREMENTS 
FOR MIGRATORY GROUPS IN CONNECTION WITH THE 
REFERENDA WAS CONDUCTED BY EXPERTS FROM THE 

INTERNATIONAL LEGAL RESOURCE CENTER (ILRC) DATABASE.* 

 
 

 
 
 
 
 
 
 
 

INTERNATIONAL LEGAL RESOURCE CENTER 
American Bar Association 

740 15th Street NW 
Washington, DC 20005-1022 

Christina Heid, International Projects Director 
heidc@staff.abanet.org, + 1 (202) 662-1034 

Jacqueline Gichinga, International Program Associate 
gichingj@staff.abanet.org, + 1 (202) 662-1662 

Fax: + 1 (202) 662-1669 
www.abanet.org/intlaw/ilrc 

                                                 
* This legislative assessment was conducted by eight ILRC experts whose biographies are found in Annex F.  The report 
was compiled by Kristin Cleary, a mid-level associate at Paul Hastings Janofsky and Walker LLP in Washington, DC and 
a pro bono Legal Research Associate. She was assisted by first year associates Christina Hardjasa and Lianne Labossiere. 

ii

http://www.abanet.org/intlaw/ilrc


  

 

The statements and analysis contained herein are the work of the ABA-UNDP International 
Legal Resource Center (ILRC) which is solely responsible for its content. The views expressed 
herein have not been approved by the House of Delegates or the Board of Governors of the 
American Bar Association (ABA) or the United Nations Development Programme (UNDP) 
and, accordingly, should not be construed as representing the policy of the ABA or UNDP. 
Furthermore, nothing contained in this report is to be considered rendering legal advice for 
specific cases, and readers are responsible for obtaining such advice from their own legal 
counsel. The opinions expressed herein are those of the author(s) and do not necessarily reflect 
the views of the ABA or UNDP. 
 
©2010 American Bar Association. All rights reserved.  
Available only in electronic form. 

                                                                                                                                                                                    

iii



TABLE OF CONTENTS 
 

 
Summary of Abbreviations..............................................................................................................................v 

I. Introduction and General Assessment.............................................................................................6 

II. Legal Analysis.......................................................................................................................................6 

A. Guiding or Required Principles in the CPA, INC and the AARA.................................6 

B. Principles and Policies from Analogous Laws and Situations in Other 
Jurisdictions ......................................................................................................................... 13 

III. Conclusion and Expert Recommendations.................................................................................. 23 

A. Expert Recommendations Based on Sudan’s Enabling Laws ..................................... 23 

B. Expert Recommendations Based on International Law and Best Practices.............. 26 

C. Conclusion........................................................................................................................... 30 

Annex A:  UNDP Statement of Facts........................................................................................... 34 

Annex B: The Abyei Protocol of the CPA................................................................................... 39 

Annex C:  Excerpt from the Power Sharing Agreement of the CPA ...................................... 45 

Annex D: Excerpts from the Interim National Constitution.................................................... 46 

Annex E:  The Abyei Area Referendum Act ............................................................................... 48 

Annex F:  Biographies of Legal Experts....................................................................................... 79 

    
 

iv



SUMMARY OF ABBREVIATIONS 

 
AAR Abyei Area Referendum 

AARA Abyei Area Referendum Act 

ABC Abyei Boundaries Commission  

ARC Abyei Referendum Commission  

Code European Commission for Democracy Through Law’s Code of  
 Good Practice on Referendums  

CPA Comprehensive Peace Agreement 

INC Interim National Constitution  

ICSS Interim Constitution of Southern Sudan 

SSR Southern Sudan Referendum 

SSRA Southern Sudan Referendum Act 

SSRC Southern Sudan Referendum Commission 

GoSS Government of Southern Sudan  

  
 

v



  

I. INTRODUCTION AND GENERAL ASSESSMENT  

This report compiles the opinions of legal experts as to the two questions asked of the experts by 
UNDP/Sudan, which were:  

1.  With respect to defining “criteria for residency” in this context, what guiding or required 
principles and policies, if any, are set forth in the direct enabling laws, in this case, the CPA 
(including the Abyei Protocol), the Interim National Constitution under which the AARA 
was enacted, and the Abyei Area Referendum Act (collectively, the “Enabling Law”)? 

2.  To the extent the Enabling Law lacks express or sufficient guidance or requirements, 
what principles and policies are expressed in analogous laws and situations in other 
jurisdictions (i.e. countries) or relevant best practice guidelines, international compacts, or 
treatises that would provide useful guidance for the ARC to use in its consideration and 
determination?  

The experts were to consider several documents in order to conduct their analysis:  (1) the 
Comprehensive Peace Agreement (“CPA”), including Chapter IV, the Abyei Protocol and Chapter 
II, the Power Sharing agreement; (2) the Interim National Constitution (“INC”); and (3) the 
unofficial translation of the Abyei Area Referendum Act (“AARA”).  The experts were also 
provided a Statement of Facts by UNDP/Sudan.  These documents are appended to this report.  

The following report first discusses drafting issues that the experts found to be of concern.  The 
report then proceeds to discuss the two questions the experts were called to answer in two separate 
sections, in which the opinions and comments of the experts are explored in detail.  Finally, the 
relevant documents that were mandatory for the experts’ review are attached in the annexes to this 
document for further review.  

II. LEGAL ANALYSIS  

A. Guiding or Required Principles in the CPA, INC and the AARA  

With respect to defining “criteria for residency” in this context, what guiding or required principles 
and policies, if any, are set forth in the direct enabling laws1 in this case, the CPA (including the 
Abyei Protocol), the Interim National Constitution under which the Abyei Area Referendum Act 
was enacted, and the Abyei Area Referendum Act (collectively, the “Enabling Law”)?    

Although the Enabling Law broadly articulates two “groups” entitled to vote, it delegates the 
drafting of the specific criteria for determining residency in the Abyei Area to the Abyei Referendum 
Commission (“ARC”).  However, the experts identified guiding principles and policies expressed in 
the Enabling Law and its implementation that suggest what types of residency criteria may be 
constitutionally permissible under Sudanese law.  The following is divided into three parts: the 
definition of residency, an analysis of guiding principles and policies under the enabling law, a review 
of implementation, past practices and other important factors identified by the experts.  The experts’ 

                                                 
1 UNDP/Sudan noted that the Interim National Constitution for Southern Sudan should be included as Enabling Law; 
however, it was not referenced in the question as posed and was therefore not considered by the experts in answering 
the question at hand.  
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recommendations based on the Enabling Law and other factors follow below in Section IV entitled 
“Conclusion and Expert Recommendations.”  

1. Defining Criteria for Residency 

The critical question to be resolved is, who “qualifies” as a resident of the Abyei Area in order to 
register and vote in the Abyei Area Referendum.  The AARA states that “residents” of the Abyei 
Area “shall exercise their right to determine their administrative status through the referendum in 
accordance with the provisions of the present Act.”2  The Enabling Law defines who is considered a 
resident of Abyei:  Section 6.1(a) of the Abyei Protocol and Article 24 of the AARA provide that 
residents of Abyei shall be members of the Ngok Dinka community and “other Sudanese residing in 
Abyei Area…”.3  However, the Enabling Law does not define the criteria for “residing” in the Abyei 
Area.  Rather, the determination of the criteria for residency was delegated to an administrative body 
– the Abyei Referendum Commission.4  The Final Award of the Permanent Court of Arbitration 
(“PCA”) also notes in its decision as to the boundaries of the Abyei Area that the ARC is 
responsible for determining the residency criteria.5   

According to the experts, the Abyei Protocol and the AARA essentially lay out two distinct classes 
of voters: (1) members of the Ngok Dinka community who need only provide verification of their 
membership in such community, and (2) other Sudanese who must prove individually that he or she 
resides in Abyei Area in accord with residency criteria to be promulgated by the ARC.  These “other 
Sudanese” are not entitled to vote based on a per se membership in a tribal or ethnic group.  As one 
expert explained, the Misseriya did not succeed in getting their tribal group written into the law as an 
eligible class despite apparent attempts to amend the law.6  Therefore, of particular concern is 

                                                 

(continued...) 

2 AARA, Art. 4.   
3 AARA, Art. 24: “A voter shall be a resident of the Abyei Area according to Article 6(1) of Abyei Area Protocol namely: 
 (a) Members of Ngoc Dinka Community; 
 (b) Other Sudanese residing in Abyei Area in accordance with the criteria of residency, as may be 
 determined by the Commission according to section 14(1) of this Act; 
 (c) Not less than 18 years of age; 
 (d) Of sound mind; 
 (e) Registered in the Referendum Register.” 
4 See Implementation Modalities of the Protocol on the Resolution of the Abyei Conflict, Activity E(1) (December 31, 
2004) (stating that the “setting criteria of residence in Abyei area” shall take place “prior to elections,” and the executing 
body or authority shall be the Abyei Referendum Commission (AARC), with the procedures and process “to be worked 
out by the referendum commission) [hereinafter “Implementation Modalities”]. 
5 See Final Award in the Matter of an Arbitration before a Tribunal Constituted in Accordance with Article 5 of the 
Arbitration Agreement between the Government of Sudan and The Sudan People’s Liberation Movement/Army on 
Delimiting Abyei Area and the Permanent Court of Arbitration Optional Rules for Arbitrating Disputes between Two 
Parties of Which Only One Is a State, between the Government of the Sudan and the Sudan People’s Liberation 
Movement/Army, (July 22, 2009), available at http://www.pca-cpa.org/showpage.asp?pag_id=1306 at ¶¶ 593-95 (last 
accessed Mar. 31, 2010) [hereinafter “Final Award”].  
6 See “Sudan Parliament Adopts Abyei Referendum Law”, FRANCE 24 at 
http://www.france24.com/en/node/4959125, 30 Dec 2009 (stating that when the AARA was enacted Misseriya tribal 
representatives in Parliament walked out in protest of the adoption because the Misseriya were not, as a tribal group, 
written into the law as an eligible class of voters similarly to the Ngok Dinka Community).   UNDP commented that this 
is incorrect because Customary Law in Sudan is not codified and constitutes, according to the INC, one of the sources 
of the legislation.  Therefore, Misseriya can rely on Customary Law to ascertain their eligibility to participate in the Abyei 
Referendum.   One expert clarified that this statement is factually correct according to the news sources, but that it would 
be helpful to know the basis upon which UNDP asserts that Customary Law can be relied upon, when to the expert’s 
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whether the Misseriya should qualify as “residents” under the “other Sudanese” provision, given the 
Enabling Law, the result of the PCA demarcation,7 and assumed set of facts about their involvement 
in Abyei as described in the “Statement of Facts” prepared by UNDP/Sudan (See Appendix A).    

Article 24(b) of the AARA appears to be the key question facing the ARC:  which of the “other 
Sudanese” in Abyei are to be considered as “residing” in the area?  And more specifically, as one 
expert put it, do the Misseriya people “reside” in Abyei Area under Sudanese law?8 

2. Analysis of Guiding Principles and Policies Under the Enabling Laws  

The experts agreed that the determination of this question rests not upon any single clear-cut 
statutory definition of residency, but upon a variety of legislative provisions that, when read in their 
totality, serve to provide the constitutionally permissible parameters within which a definition of 
“residency” can be forged by the ARC.   

One expert noted that the hierarchy of laws in Sudan is of principal concern and that the paramount 
position is occupied by the CPA, which prevails over the INC.   The AARA recognizes this 
hierarchy of laws even in Article 14(1), which states 

The Commission shall determine the criteria of residence in the Abyei Area 
in accordance with Sub-Sections 6(1)(b) and (8) of the Protocol on the Resolution of the 
Abyei Conflict to ensure and guarantee that all voters, without discrimination, 
enjoy exercise of their right to express freely their opinion in a secret 
referendum to be conducted in accordance with the Constitution and the present Act. 

According to that expert, the CPA’s primary position in the legislative hierarchy alongside the INC, 
indicates that the definition or criteria for residency developed by the ARC must not conflict with 
the CPA, particularly the Protocol on Abyei, or the INC.  The expert stated that the ARC is the 
legislative surrogate of the legislative bodies that enacted the CPA/INC and it therefore cannot pass 
regulations or criteria that fail to take account of and provide for registration of “other Sudanese” or 
alter rights or interests protected by the CPA or INC.  According to the expert, any regulations or 
criteria that would omit provision for other Sudanese or restrict a definition of “residency” 
dependent registration to Ngok Dinka would be per se invalid on their face as a matter of Sudanese 

                                                 

(...continued) 
knowledge, the AARA only refers to the INC, and usually when specific legislation is enacted it preempts the subject 
matter from common or customary law.  The expert stated that UNDP may be right, however he could not find support 
for it.  Another expert mentioned that this is an interesting point, but it appears difficult to implement, and does not 
appear to be well-understood if the Misseriya walked out of talks at that point.  The expert also noted that it appears as 
though someone would have to be turned away from the poles, and then challenge the determination in court to trigger 
this reasoning.    
7 See Final Award at note 5.  
8 UNDP/Sudan commented that the Misseriya people have traditional ties to the area.  One expert replied that it is 
agreed that the Misseriya have ties, but the question is whether the “ties” amount to “residency” for this referendum. 
Another expert noted that “residency” can be different from traditional ties and that this was discussed in the PCA’s 
arbitration decision, which grants Misseriya traditional rights but leaves voting decisions to the ARC.  The expert 
described a scenario where an individual’s family has traditional ties to State A, but the individual moves to State B for a 
period of time such that he or she becomes a “resident,” of State B.  The individual would then have to vote in State B, 
regardless of whether his family went back to State A every fall.   
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constitutional law, as well as the generally accepted standards of administrative agency rule making  
under the so-called “delegation doctrine.” 

a. The CPA 

Some experts found that the CPA articulated the guiding principle of universal suffrage.  In regard 
to universal suffrage, one expert noted that the CPA (including the rubric constructed to ensure its 
implementation) appears to promote universal suffrage, and does not explicitly or implicitly restrict 
the right of any “residents” of the Abyei Area to vote in the AAR.9  Chapter II of the CPA, entitled 
“Power Sharing” outside of the Abyei Protocol, affirms the principle that “every citizen shall have 
the right to vote.”10  As one expert argued, this statement of a general proposition would appear to 
include the residents of Abyei Area, insofar as they would be considered citizens.  The expert argued 
that the CPA leaves the task of defining who qualifies as a resident of the Abyei Area to the ARC, 
though it does lean in the direction of universal suffrage.11   

Several experts agreed that the CPA, and the Abyei Protocol in particular also clearly identifies 
inclusivity as a key guiding principle.  One example provided is Section 6(1)(a) of the Abyei Protocol 
which provides for individuals other than the members of the Ngok Dinka to qualify as residents of 
Abyei Area.  Another expert agreed, stating that while “residing” was undefined in the Enabling Law 
as to its scope and precise meaning, the inclusion of a second category of voters evidences a clear 
intent to permit and allow non-Ngok Dinka members to qualify as voters in the AAR.  Thus, the text 
of the Abyei Protocol and the CPA appears to indicate a preference for inclusion. 

In addition, several experts referred to other provisions of the Abyei Protocol as further evidence of 
a deliberate policy decision to prioritize inclusivity.  The Abyei Protocol requires that the Executive 
Council be inclusive of all residents of the Abyei Area.12  It also required that the ABC include 
“representatives of the local communities”13 and requires that the Ngok Dinka and Misseriya receive 
equal shares (2% each) of oil wealth from the area.14  According to one expert, the calls for inclusion 
in the administration of the area, the equal shares of oil revenue granted to the Misseriya and the 
Ngok Dinka, and the calls for representation of “local communities” in the determination of the 
Abyei Area boundaries all point to a recognition by the parties to the agreement that any final 
implementation of the peace agreement will require the participation of the Misseriya and other 
people with traditional ties to the area.  The expert argued that these policy decisions argue for a 
reasonable residency requirement for Misseriya and others that will allow for broad participation by 
individuals with ties to the area and an interest in the outcome of the January 2011 referendum on 
the status of the Abyei Area. 

                                                 
9 CPA, Chapter IV: The Resolution of the Abyei Conflict (May 26, 2004) § 1.3 and § 8.2 (providing that simultaneously 
with the referendum for southern Sudan, the residents of Abyei will cast a separate ballot) [hereinafter “Abyei 
Protocol”].   
10 CPA, Chapter II: Power Sharing (May 26, 2004) § 1.6.2.11 [hereinafter “Power Sharing Protocol”] 
11 At least two experts stated that they did not find the principle of universal suffrage helpful in resolving this question.  
According to one expert, every citizen of Sudan enjoys an equal right to universal suffrage under the constitution. 
However, every citizen of Sudan is not given the right to vote in the AAR.  The voters in AAR are a small subset of 
Sudan citizens who have been granted this specific voting right by the parties to the CPA.  
12 Abyei Protocol, § 2.3. 
13 Abyei Protocol, § 5.2. 
14 Abyei Protocol, § 3.1 
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One expert argued that Article 24 of the AARA identifying the residents of Abyei area should be 
read alongside Sections 1.1.2 and 1.1.3 of the Abyei Protocol which state that the Abyei territory is 
the “area of the nine Ngok Dink chiefdoms transferred to Kordofan in 1905,” and “the Misseriya 
and other nomadic peoples retain their traditional rights to graze cattle and move across the territory 
of Abyei.”  According to the expert, “residents” of Abyei, for purposes of the referendum, would 
include those Ngok Dinka peoples with residences in Abyei and “other Sudanese” including (i) 
those specifically identified as nomads that graze in the area, like the Misseriya, who also have 
residence in the area.  

b. Interim National Constitutional 

As one expert stated, the INC clearly cites the supremacy of the CPA, and derives its authority from 
the CPA:  Article 51(2) directs that the Presidency must be collegial in order to implement the CPA 
(The Presidency shall be collegial “in order to safeguard stability in the country and implement the 
Comprehensive Peace Agreement”); Article 183(1) notes that the Abyei Protocol shall apply to the 
Abyei Area “without prejudice to any provisions of this Constitution and the [CPA]”; Article 218 
provides that those who stand for election “shall respect, abide by and enforce the [CPA]”; and the 
INC specifically incorporates those parts of the CPA which have not been expressly incorporated.15   

Some experts found that the INC also affirms the principle of universal suffrage.  Article 23(2)(f) of 
the INC affirms the right of every citizen to take part in general elections and referenda.16  Article 
41(1) of the INC affirms the right of every citizen to take part in public affairs, while noting that 
voting will be regulated by law.17  Article 41(2) affirms the concept of universal adult suffrage, with 
age restrictions.18   

3. Implementation of the Enabling Law, Past Practices and other Factors  

Most experts agreed that certain examples of the implementation of the Enabling Law, as well as 
other contextual factors and practices lend further support to residency criteria that are inclusive in 
nature.  In particular, several experts found that various contextual factors, when read together with 
certain provisions of the Abyei Protocol (mentioned previously and referenced again below), 
mitigate in favor of an interpretation of “other Sudanese residing in Abyei” that includes Misseriya 
individuals who would otherwise qualify to vote:  

 The Abyei Protocol’s distribution of Net Oil Revenues and Financial Resources19 
allocate equal shares, respectively, of net oil revenues to Ngok Dinka (2%) and 
Misseriya people (2%);  

 The Abyei Protocol specifically mentions the Misseriya’s traditional grazing rights20 
in Abyei; 

                                                 
15 See Interim National Constitution of Sudan (July 10, 2005) [hereinafter INC], Art. 225. 
16 INC, Art. 24(f)  
17 INC, Art. 41(1)  
18 INC, Art. 41(2)  
19 Abyei Protocol, §§ 1.2.3, 3.1.5 and 3.1.6.  
20 Abyei Protocol, §1.1.3. 
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 Abyei Protocol provides that the administration of the Abyei Area shall be 
representative and inclusive of all the residents21 of the area; 

 Significant portions of Abyei were considered to be overlapping with Misseriya lands 
prior to the ruling of the ABC22;  

 Situation maps drawn up by the U.N. and its agencies document the fact that at least 
some Misseriya camps in Abyei have attained a semi-permanent and annually 
recurrent quality; 23 

 The Misseriya who come into the Abyei Area stay upwards to 9 months out of the 
calendar year in Abyei24 (theoretically representing as much as 75% of their adult 
working lives spent in Abyei); 

 While present in Abyei, the Misseriya “are usually fully integrated into communities 
that accommodate their cattle camps” and “participate regularly in all local 
activities;”25 

 The Abyei Area Administration currently has a member of the Misseriya people as its 
Deputy Chairman26; 

 In the recent National Elections in Sudan, specific mechanisms were adopted that 
allowed Misseriya present in the Abyei Area to be registered27 that may set a 
precedent (see further discussion below). 

Some experts argued that these factors demonstrate that if national or statutory bodies have 
considered the Misseriya part of the Abyei populace, for example, in relation to oil rights, then they 
should also be given the opportunity to demonstrate residency for purposes of the AARA.  In 
particular, one expert noted that the that the last two factors above should carry greater weight 
because they represent the practice of the parties to the Agreement, and as such are evidence of their 
intent and an authoritative means of interpreting the text.28   

As mentioned above, one important precedent is the registration of the Misseriya in National 
Elections.   Under the general election law governing elections in Sudan, an individual must be a 
“resident” of the constituency for 3 months in order to vote in a particular constituency.29 One 
expert cited the definition of residency provided by the National Election Commission (NEC) in its 
                                                 
21 Abyei Protocol, § 2.3. 
22 See Statement of Facts;  see also “Statement of the Misseriya and the People of Misseriya Area to the Assessment and 
Evaluation Commission in Response to a Request for Information Filed in the U.N. Office in Al-Mujlad to Know the 
Repercussions of the Hague-based Permanent Court of Arbitration (PCA) Ruling” (undated). 
23 Maps of Abyei Area provided to ABA-ILRC by UNDP/Sudan [hereinafter “Maps”]. 
24 Statement of Facts at p. 2. 
25 Id. 
26 “Assessment of Residency Requirements for Migratory Groups in connection with the Referenda: ABA-ILRC Expert 
Queries and UNDP responses”, UNDP/Sudan, 22 June 2010 [hereinafter “UNDP/Sudan Response to Queries”]. 
27 Statement of Fact at pp. 3-4. 
28 See Vienna Convention on the Law of Treaties, Art. 31(3)(b).  
29 See the Sudan National Election Law, Article 22 (2)(a). 
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voter education material, which defines residency as “where a person ordinarily lives, works, 
originates from or owns property or runs a business.”  The expert argued that this definition was 
sufficiently broad as to encompass nomadic people like the Misseriya.   However, one expert noted 
that even the three-month timeframe is problematic unless the time period is chosen carefully, 
because it may still exclude groups of nomadic pastoralists like the Misseriya if it does not account 
for their migratory patterns.30   

According to the experts, another factor that mitigates in favor of an interpretation of AARA Article 
24(a) inclusive of the Misseriya is the level of integration of some Misseriya in communities located 
in the Abyei Area.  Of a measured, yet disputed, population of 60,000, it is uncertain how many of 
those counted in the last census of Abyei Area are Misseriya.31  Nevertheless, the experts noted that 
the nomadic groups, including the Misseriya, are “usually fully integrated into communities that 
accommodate their cattle camps.”32  This integration includes becoming members of local migration 
committees where they set up camp, participating regularly in all local activities including meeting 
with Abyei authority and the UN, being part of the dialogue on the Interim Basic Law on Abyei 
which passed in 2009, and having access to the court system, including the traditional court system, 
the local security system, and Payam administration.33   

One expert noted that despite the Misseriya’s level of participation and integration, the lack of clarity 
in the CPA, INC, and AARA regarding residency in the Abyei Area is a potential cause for concern.  
The Chief Administrator of the Abyei Area recently stated that “the land subject of the referendum 
belongs to the 9 Dinka Ngok Chiefdoms. Only the Dinka Ngok people need to decide about that 
area that was moved to Kordofan in 1905.”34 The Chief Administrator concludes that it is time for 
the commission to start its work, though he does not give specific direction as to that procedure.35  
On the other hand, the Misseriya rejected the findings of the PCA’s Final Award stating that they 
lost over 96 areas which “has caused serious and psychological, physical and moral damage and clear 
injustices to Misseriya.”36  This disagreement appears to be reflected in the Ngok Dinka leadership’s 
belief that residency should have commenced on or before 1 January 1956, and any Sudanese 
residing in Abyei now who can trace his or her residence to before that time should be eligible to 
vote in the Abyei referendum.  The Misseriya, on the other hand, request a six-month residency 
requirement.37  The expert noted that with this apparent disagreement, and potential for conflict, in 

                                                 
30 UNDP/Sudan noted here that during the Election period mobile voting centers were provided to enable migratory 
groups to vote.  They also stated that, more importantly, the migratory groups were exempted from the application of 
the three month criteria as provided for in the Election Act.  At least two experts expressed an understanding that the 
mobile registration centers were ineffective and that the 3 month residency requirement was abandoned because of 
difficulty in setting up any meaningful registration process for the Misseriya that would have allowed them to register 
more than 3 months before the election.  One of the two experts also stated that it would be helpful to know if the 3 
month residency requirement was abandoned for legal or policy reasons or because of operational difficulties in 
implementing the registration in a timely manner.  
31 See Statement of Facts at pp. 2, 5-6.   
32 Id. at 2.   
33 Id. 
34 “Policy Statement of the Chief Administrator of the Abyei Area Administration Before the Abyei Area Legislative 
Council”, 10 June 2010, p.4 
35 Id.   
36 Misseriya Memo on PCA Award (provided by UNDP/Sudan).   
37 “Assessment of Residency Requirements for Migratory Groups in connection with the Referenda: Statement of 
Facts”, UNDP/Sudan, pg. 5 [hereinafter “Statement of Facts”]. 
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mind, it would be wise to explore principles relating to voting rights in other jurisdictions for further 
guidance. 

On the other hand, an expert stated that policy statements made by the Abyei Area Administration 
(“AAA”) or legislative enactments of the Abyei Area Legislative Council (“AALC”) cannot trump 
the CPA or the INC.  Similarly, another expert argued that the recent pronouncements of the Chief 
Administrator of the AAA—specifically his “Policy Statement”38 before the AALC (mentioned 
above)—could be construed as conflicting with the principles of inclusivity and universal suffrage 
outlined in the CPA, INC and ARA.  The expert stated that only the ARC has authority under the 
Enabling Law to set registration criteria for the AAR.39    

B. Principles and Policies from Analogous Laws and Situations in Other 
Jurisdictions40 

The second question posed by UNDP for the legal experts was:  “To the extent the Enabling Law 
lacks express or sufficient guidance or requirements, what principles and policies are expressed in 
analogous laws and situations in other jurisdictions (i.e. countries) or relevant best practice 
guidelines, international compacts, or treatises that would provide useful guidance for the ARC to 
use in its consideration and determination?” 

The experts consulted various different sources of precedent and guidance for principles and 
policies in analogous laws and situations in other countries and jurisdictions, ranging from the laws 
surrounding recent elections in Afghanistan, Kenya, Eritrea, New Caledonia, and Uganda, to old 
U.S. case law, to various codes, charters and similar documents setting forth best practice guidelines 
for elections.  The following is divided into several sections per expert, as each expert’s analysis was 
unique and the expert reports did not readily lend themselves to a simple summary.  The experts’ 
recommendations based on these precedents and guidelines follow below in the next section, 
“Conclusion and Expert Recommendations”.  

                                                 
38 See Policy Statement at note 16.  
39 This policy may be untenable as such an interpretation of the CPA/INC and ARA that would specifically exclude 
Misseriya from registration per se would lead to the absurd result that an itinerant member of the Dinka community who 
spent only one month of the year in Abyei, would presumably be entitled to vote, but a Misseriya person who spends 
over half the year in Abyei but at different seasonal points and without a fixed location would not be.   
40 An expert on the ground asked whether the recently announced decision by the International Court of Justice on the 
status of Kosovo, or the example of the Balkans, or the decisions of the Canadian Supreme Court with respect to 
Quebec’s secession, might be useful.  One of the experts noted that these would likely not be good examples as in the 
Misseriya case, the experts are discussing the promulgation of regulations to distribute voting rights among a population, 
rather than the legality of a referendum itself, which in this case is protected by the CPA.   
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1. New Caledonia (Gillot v. France) and the Convention on Participation 
on Foreigners in Public Life at Local Level41 

One expert stated that residency requirements must be reasonable, quoting Gillot v. France.42  The 
expert found, however, that the “reasonableness” of residency requirements has varied widely in 
practice, and that there has been a trend in recent years away from imposing a residency requirement 
for national elections and referenda when the voter is considered a national, by birth or lineage, of 
the country holding the election.43   

The expert noted, however, that where citizens are not considered nationals of the country by birth 
or lineage, residency requirements are often applied and the requirements may be stringent.  In Gillot 
v. France, in the case of New Caledonia becoming independent from France, the Human Rights 
Commission found residency requirements of 10 years not excessive in establishing a right to vote in 
                                                 
41 An expert on the ground in Sudan pondered whether the Misseriya case could be distinguished from the Gillot case in 
that the Misseriya citizenship in Sudan is not in question.  The expert noted that the argument stating “where citizens are 
not considered nationals of the country by birth or lineage, residency requirements are often applied and the 
requirements may be stringent” may not be relevant to the case at hand.  The expert stated that Gillot seems to use 
residency as an alternative to citizenship to determine eligibility, whereas in Abyei, citizenship is a given requirement, and 
there is a need for further qualification by way of residency for those who are not Ngok Dinka.   
 
The expert who wrote the above opinion reiterated that Gillot is a strong precedent for Abyei, and noted that it involved 
a vote in New Caledonia on whether to approve a process that would lead ultimately to independence.  The expert 
stated that the claimants were relatively recent residents (3-9 years) of New Caledonia who were not given the right to 
participate in the referendum because they did not meet a 10 year residency requirement.  New Caledonia was a French 
colony at the time, and thus all the participants in the election were French citizens.  The claim in the case, according to 
the expert, was against France, and the claim set forth that newly arrived French citizens were treated differently than 
long-term residents and that discrimination was a deliberate attempt to favor the votes of the native population in the 
ultimate vote for independence.  The expert commented that a previous referendum on independence held in 1987 with 
a broader franchise was defeated, which resulted in an armed insurrection by the native population.  The expert asserted 
that the Human Rights Committee found t hat the 10 year residency requirement was not unreasonable in this context, a 
process leading to self-determination that was defined in an agreement intending to stop armed conflict.  In such 
situations, the expert noted, the Committee held that “it would not be unreasonable to limit participation in the local 
referendum to persons ‘concerned’ by the future of New Caledonia, who have proven sufficiently strong ties to that 
territory”.   
 
The expert analogized Gillot to Abyei as follows: the CPA recognizes a specific right of the Ngok Dinka to participate in 
a referendum as an act of self-determination while others, such as the Misseriya, must demonstrate sufficient ties to the 
territory or, in the words of Gillot, “concern” for the issue to be determined.  The expert noted that Eritrea was another 
example, as discussed above in the expert’s opinion.  The expert noted that the eligibility for the SSR is similar, in that a 
person is eligible if she or he meets the ethnicity requirement, no matter where the person resides or for how long, or, in 
the alternative, uninterrupted residency since 1956.  All of the voters that fall within the two categories are citizens of 
Sudan, but are treated differently in terms of a residency requirement, presumably because their connection to the 
territory (or “concern” for the issue of secession) is perceived to be different.  The expert commented that the key 
question then becomes, how do individuals who live a nomadic lifestyle demonstrate a sufficient level of concern for the 
outcome of such an election?  The expert found a three or six month residency requirement meaningless in this regard, 
however, a requirement that examines an individual’s participation in a number of migrations over a period of years 
would be a better indicator of that “concern”.   
42 Gillot v. France, Human Rights Committee, U.N. Doc. A/57/40 (2002).  
43 The expert referred to the case of the Eritrean referendum on independence, where persons “not of Eritrean origin” 
were required to have been domiciled in Eritrea for a period of 10 years prior to 1974, or 20 years since 1974, to be 
eligible to vote in the referendum, while people of Eritrean descent had no residency requirement in order to vote.  The 
expert also referred to “Comments on the Law on the Election of Members of the Representative Bodies of Loca and 
Regional Self-Government Units of Croatia”, Venice Commission, CDL (2002) rev. at paragraphs 5-8.   
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a referendum of independence.  The Commission found that it was reasonable to establish 
substantial residency requirements in order to ensure a voter had a sufficiently strong tie to the 
territory and was concerned about its future.   

The expert also found that the Council of Europe has recommended that non-citizens be permitted 
to participate in local elections, in the place where they reside, if they can demonstrate at least five 
years of continuous, lawful residence.44  These provisions note that free movement of people within 
Europe, and the notion that non-citizens could be long-term residents of a foreign country with a 
legitimate interest in the outcome of elections in the location where they reside.   

Several other experts supported the use of these precedents.  One of these experts had a reservation 
based on the absence of a positive act by the “resident” discussed by the expert above.  The expert 
noted that in Private International Law, “domicile”, which can be used as an analogy to residency, 
requires not only the intention to remain permanently in the country of domicile but also an act, 
such as establishing a home.  In the case of nomads, the expert cited the Kraal, in whose situation it 
was determined that an individual is ordinarily considered to “live” in a place when grazing in the 
area.45   

                                                 

(continued...) 

44 Convention on Participation of Foreigners in Public Life at Local Level, article 6.  
45 One of the experts who supported the expert who wrote this submission initially followed-up with further comments 
during the discussion of the first draft of this report.  The expert wished to reiterate the view that it is imperative that 
this legal opinion promote liberal inclusion of marginalized (pastoral communities) rather than restricting their 
participation in the AAR.  The expert noted that while useful to have regulations governing clear qualifications for 
residence to ensure that those participating in the Abyei referendum have a connection to the region, given that the 
outcome of the AAR will affect their future, the criteria used to determine such a connection should be generous in 
terms of inclusiveness, rather than exclusive.  Duration of residence should not be the key criterion, the expert stated, 
but other equally important considerations that are indicative of a connection to the Abyei Area.  Thus, for individuals 
who presently live elsewhere but who can show a connection by birth, investments, property, or cultural connections, 
particularly land and family, and satisfy the voter registration requirements and do register to vote would be entitled to 
participate in the AAR.  The expert noted that this would thus also be the case for migrants to the area who could show 
they have a stake in the region.  However, participation in Abyei, the expert noted, is not based on universal suffrage of 
all citizens, as another expert had mentioned – but is limited to a subset of individuals who will be directed by the 
referendum’s outcome.  That group, the expert stated, could be determined by either the fact that they are 1) ordinarily 
resident in Abyei: either as part of the resident ethnic communities in the region (members of the Ngok Dinka and the 
Misseriya, but also other ordinary residents of the area); and 2) other individuals residing in other parts of the country or 
even abroad who can show a clear connection to the area.   
 
The expert stated that to guard against the potential importation of voters to influence a particular outcome in the AAR, 
the registration for the AAR should be aligned with that of the national elections to guard against double registrations.  
The expert pointed out that in Kenya, the National Assembly and Presidential Elections Act allows for any Kenyan to 
register and vote in any constituency across the country.  The voters’ register often closes about three months before the 
vote.  According to members of the Kenyan Interim Independent Electoral Commission, the expert reported, the 
principal problem of the close of the registration before a vote is logistical, and they therefore often extend the 
registration to less than three months and as long as possible if need be to ensure maximum participation of citizens to 
an election or referendum.  The expert’s opinion that that the close of the register for the purposes of the AAR should 
thus be provided for in the referendum regulations, but also that the regulations should leave discretion to the ARC to 
extend such a registration if need be to such a reasonable time as to allow the preparation of the voters’ roll and 
reconciliation with other voters’ registers.  The expert noted that, as in Kenya, in Abyei there should be no double 
registration and an individual should only be able to vote when registered to vote in that particular area.  The expert 
reiterated that the referendum registration criteria should give due consideration to the special circumstances of nomadic 
and pastoralist individuals who qualify to participate in the referendum.  The expert noted that in Kenya, the IIEC went 
to great lengths to ensure that pastoralist and nomadic individuals in the Northern semi-arid parts of Kenya be able to 
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2. Afghanistan (Kuchi) and Kenya (Endorois)  

One expert cited Afghanistan as one of the most plausible and applicable domestic best-practice 
examples for the task at hand, as Afghanistan shares a great deal in common with Sudan in terms of 
religion and nomadic communities.  The expert noted that Article 15 of Afghanistan’s Electoral Law 
provides that the Electoral Commission (EC) may make exceptional arrangements for nomadic 
tribes to vote, in recognition of the fact that nomadic populations in Afghanistan may not be 
resident at the particular constituencies in which they registered at the time of voting.46  The expert 
stated that a progressive interpretation of this provision means that the EC would give due regard to 
the lifestyle of nomadic populations and movements, in order to waive the otherwise stringent 
residency requirements.  The expert explained that this has been in fact what happened in 
Afghanistan under this law, as Afghan nomads, for instance, the Kuchi, have been “guaranteed the 
right to vote in any constituency all over the country during presidential elections”.47   

The expert also cited the case of the Endorois, an indigenous nomadic pastoralist community in 
Kenya.48  The case was adjudicated on the basis of the African Charter on Human and Peoples’ 
Rights (“Charter”), to which Sudan is a party.  The Charter’s monitoring body, the African 
Commission on Human and Peoples’ Rights, concluded that the denial of access to an indigenous 
community’s land resources, cultural and religious sites, amounted to a violation of its fundamental 
human rights under the Charter, and further violated its rights to development.   

3. Dunn v. Blumstein (U.S.); OAU/AU Declaration on the Principles 
Governing Democratic Elections in Africa; Code of Good Practice on 
Referendums; In re Bates (U.S.), Friedrich v. Friedrich (U.S.)  

One expert began by citing the 1972 U.S. case of Dunn v. Blumstein,49 in which residency 
requirements longer than 30 days were struck down in recognition of the fundamental human right 
to vote and the principle that laws seeking to condition or limit such a right must be narrowly 
formulated so as to only minimally infringe on an individual’s right.  The decision was based on a 
theory of equal protection, that residency requirements inherently divide the potential universe of 
                                                 

(...continued) 
register to vote in the upcoming referendum, and that the IIEC has also made special arrangements to ensure these 
individuals will participate in the referendum.   
 
Another expert reviewed the above and expressed doubt towards the ability in Sudan to reconcile voter registration in 
Abyei and the Sudan voter registration nationally, given the size and state of technology in Sudan at the moment.  The 
expert who wrote the above comments agreed and mentioned that Kenya is also still in the process of making voter rolls 
and the voting system accessible electronically.  The expert noted that while the practicality of the implementation 
process should be an important consideration, it should not be to the detriment of legitimate voters who could be 
excluded on the basis of such concerns.  The expert stated that the ARC should implement such measures as to facilitate 
the execution of the law and regulations.   
46 An expert on the ground in Sudan noted that this is similar to the Sudan Election Act with respect to Migratory 
Group.   
47 M. Ker & J. Locke, “Singing in the Wilderness: Kuchi Nomads in Modern Afghanistan”, Cornell International Affairs 
Review III (2) 16 (2010).   
48 African Commission on Human and Peoples’ Rights, Communication 267/2003, Centre for Minority Rights 
Development (Kenya) and Minority Rights Group International on behalf of Endorois Welfare Council v. Kenya (Decision in 
file).   
49 404 U.S. 330 (1972).  
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voters into distinct classes, one class which would retain the right to vote and another class which 
would be denied the right.50  Such discrimination could only be allowed to the extent rationally 
necessary to protect a compelling state interest.51 

The expert noted that this same principle of law is recognized in general in Africa, in the OAU/AU 
Declaration on the Principles Governing Democratic Elections in Africa, and in the INC.  Then the 
expert referred to the Code of Good Practice on Referendums promulgated by the European 
Commission for Democracy Through Law (hereinafter “Code”), indicating that he believed the term 
“habitual residency” as distinguished from “domicile” residency was a more flexible concept.  
Habitual residency, the expert explained, was not defined in the Code or in many other international 
covenants which contain the term, but it has been the subject of much jurisprudence.  The leading 
formulation of habitual residency, according to the expert, is found in In re Bates52, which defined 
habitual residency as follows: 

(T)here must be a degree of settled purpose.  The purpose may be one or 
there may be several.  It may be specific or general.  All that the law requires 
is that there is a settled purpose.  That is not to say that the (person) intends 
to stay where he is indefinitely.  Indeed his purpose while settled may be for 
a limited period.  Education, business or profession, employment, health, 
family of regular abode, and there may well be many others.  All that is 
necessary is that the purpose of living where one does has a sufficient degree 
of continuity to be properly described as settled.   

                                                 
50 An expert on the ground in Sudan asked whether there were any cases in the region that tested what is rationally 
necessary, but the expert who wrote this opinion did not have any such regional cites.  
51 Another expert commented that these references to U.S. law must recognize the element of intent in establishing 
residency.  The expert pointed out that while a citizen may have the right to establish residency in a new state after only 
thirty days, he or she only does so when coupled with an intent to permanently reside in the new state.  The case law, the 
expert noted, uses the term “bona fide resident”.  The expert stated that in Dunn, the State of Tennessee required new 
residents to swear an oath.  The expert noted that state residency requirements in the U.S. are the equivalent of domicile, 
citing Vlandis v. Kline, 412 U.S. 441 (1973), a case involving resident requirements for establishing in-state tuition at a 
state university.  “In reviewing a claim of ins-state status, the issue becomes essentially one of domicile.  In general, the 
domicile of an individual is his true, fixed and permanent home and place of habitation.  It is the place to which, 
whenever he is absent, he has the intention of returning.  This general statement, however, is difficult of application.  
Each individual case must be decided on its own particular facts.  In reviewing a claim, relevant criteria include year-
round resident, voter registration, place of filing tax returns, property ownership, driver’s license, car registration, marital 
status, vacation employment, etc.”  The expert found it difficult to imagine how this concept of intent to create a 
permanent residence would apply to the Misseriya, as they are not giving up one fixed residency/domicile for another, 
rather, they are constantly on the move.  Using simply the physical presence element (30 days), the expert stated, without 
acknowledging the intent requirement of U.S. law related to residency, creates a distorted analysis.   
 
Another expert fully agreed with the foregoing analysis, particularly on the residency issue.  The expert noted that in the 
expert’s own submission, the expert had suggested the idea of tying presence in the area over a period determined, for 
example, three months, with intent to make that area a permanent abode, using the same criteria even for nomads.  The 
expert stated that nomads do travel across vast areas in search of water and food for their cattle, but also have one place 
they consider home, a place to which they habitually return and when a member dies, is buried.   
 
Another expert also agreed with the foregoing analysis.  This expert felt that there appears to be a broad agreement that 
some kind of durational requirement is appropriate.  The expert highlighted the other expert’s use of Gillot, above, and 
reiterated the expert’s statements that there are important points to be drawn from the case that can assist 
UNDP/Sudan in negotiating an appropriate set of regulations for the upcoming AAR.   
52 CA 122-89, High Court of Justice, Family Division, Royal Courts of Justice, UK 1989.   
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The expert pointed out that the Court in Bates stated that the intent to reside in an area need not be 
an intent to stay indefinitely, and could be an intent to stay only for a limited time.  The expert 
explained that a person can have only one habitual residence, in addition, thus, an individual can 
qualify as an habitual resident if he or she remained in one place for a limited period and without an 
intent to remain indefinitely, but at the same time, cannot be a habitual resident of two different 
places.53   

The expert also distinguished the Kuchi in Afghanistan from the Misseriya in Sudan.  The expert 
pointed out that the Kuchi are a nomadic people permitted to register and vote in national elections 
wherever they may be, and are not restricted to registration in a particular province.  However, the 
expert believed this was due to the fact that they only exercise the right to vote in the context of 
either national elections or with respect to the election of Kuchi-reserved seats in the national 
legislature, in which contexts “residency” in a particular area other than being a citizen of 
Afghanistan is irrelevant.  The expert noted that there was no reason for the Kuchi to have to prove 
their residency in a particular province in Afghanistan, whereas in the case of Sudan, the AARA and 
the Abyei Protocol both require that residency in Abyei must specifically be established in order to 
vote in the AAR.54   

4. Afghanistan; Kenya; Uganda   

Another expert also pointed to the example of Afghanistan’s Kuchi people, a people the expert 
described as Afghan Pashtun nomads displaced due to natural disasters.  There are approximately 
three million Kuchis in Afghanistan, with about 60% remaining as nomads.  Political tension has 
increased throughout the recent years, due to Kuchi transhumance, whereby some Kuchis became 
absentee landlords in their summer areas in the north when a debtors’ land was attached to an action 

                                                 
53 Also see Friedrich v. Friedrich, 983 F2d 1396.  An expert on the ground in Sudan asked how the place that the Misseriya 
settle within during the others parts of the year outside Abyei be defined, it not for a settled purpose.  The expert also 
asked whether one has to declare one place or another the habitual residence, and wondered how this position 
reconciled with the Endorois case on access to cultural and other rights.  The expert who wrote the above opinion stated 
that the non-migratory abode is the individual’s more “settled” abode and that would be their residence under the afore-
mentioned legal principles.  The expert did not believe a declaration was required, other than whatever an individual 
must do in order to register.   
 
Another expert found the concept of habitual residency helpful as it appears more flexible (then an analysis of U.S. law 
of residency requirements) and places the focus on an individual’s ties to a specific location.  However, the expert noted, 
the term is used in the Hague Child Abduction Convention, and is used to determine which country’s court will exercise 
jurisdiction over a child custody dispute.  The expert stated that there are cases applying the term in situations where the 
child comes from a military family that often moves from country to country.  The expert noted that it would  be helpful 
to know how these cases were decided, otherwise the definition of habitual residency does not truly reach the crux of the 
current issue, which is how to apply the definition to nomadic individuals.   
54 An expert on the ground in Sudan asked how Bates could thus be relied upon, and if it could only be relied upon to 
establish the principle of habitual residency.  The expert who wrote the above opinion notes that Bates stands for 
habitual residency being the place where one is “settled” broadly in purpose and activity, a place migrated to principally 
for livelihood purposes is not broadly “settled” in the expert’s view.  The expert felt that otherwise, migratory workers 
around the world could claim voting rights in their migratory places, a result local populace would rightfully and strongly 
oppose.  The expert affirmed that the expert had cited Bates for the definition it offers for consideration by the ARC, 
should they choose to adopt the Code’s standard of habitual residency.  The expert noted that the fact that the right to 
graze is in the CPA, and has legal supremacy, is the best argument in support of the view that the Misseriya do not need 
the right to vote to protect this right, as it is already protected whether Abyei stays in the North, or becomes part of the 
South of Sudan.   
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for seizure.  The Kuchis also viewed the northern groups as non-Afghan.  The expert stated that 
Afghanistan still used special measures to enable migrant residents to vote, with no specific criteria 
for residency.   

The Afghani Electoral Secretariat officials worked with the Ministry of Frontier and Tribal Affairs at 
a provincial level in order to determine the locale where the nomad population was located at a 
specific point in time.55  The officials placed fixed registration sites for semi-static nomads at places 
suggested by Kuchi leadership, and teams were hired to establish sites along Kuchi migration routes 
and register as many Kuchis as they could within the registration period.56  Local sites were used for 
consultation with the Kuchis and nomads were then mobilized by their shuras to register.   

The expert noted that Afghanistan legislation did not have residency criteria or restrictions based on 
residency for migrants within its provision of citizenship, as Article 15 of Afghanistan’s citizenship 
law provided all Afghan citizens with basic rights regardless of residency.   

The expert also pointed to Kenya as an example from which some insight can be gleaned regarding 
the Abyei situation.  The expert noted that Kenya’s nomads are able to qualify as residents in Kenya 
because legislation in Kenya grants deference to their seasonal travel and focuses on their long-term 
presence.  The Interim Independent Electoral Commission in Kenya, which determined the rules 
for Kenya’s referendum, created special provisions for migrant residents. 

The expert noted Section 39 of Kenya’s Referendum Constitution, which permitted the Commission 
to make special provisions for Kenyan citizens who, among other characteristics, lead nomadic lives 
on account of the vagaries of climate.  

Section 43 of Kenya’s constitution certifies a person’s eligible to register to vote if he/she: 

“(b) has been ‘ordinarily’ resident in Kenya either – 

(i) for a period of not less than one year immediately preceding that date; or 

(ii) for a period of, or periods amounting in the aggregate to, not less than 
four years in the eight years immediately preceding that date;  and 

(c) has, for a period of, or periods amounting in the aggregate to, not less 
than five months in the twelve months immediately preceding that date, been 
ordinarily resident in the constituency in which he applies to be registered, or 

has for such a period or periods carried on business there, or has for such a 
period or periods been employed there or has for such a period or periods 
lawfully possessed land or residential buildings there.” 

The expert explained that “ordinarily” is used in Kenyan legislation to imply that a person’s practices 
occur most of the time, rather than consistently.  The expert theorized that the latter provisions 
explicitly and implicitly asserts that an individual can obtain “ordinary residency” or equal status by 

                                                 
55 Remarks of De Almedia E Silva, Manoel; U.N. Afghanistan Official Press Briefing of 04 June 2004. “Un News Centre 
– News Focus” <http://www.un.org/apps/news/infocus/afghanistan/infocusnews.asp?NewsID=750&sID=1> 
56 An expert on the ground in Sudan was uncertain of the terminology regarding “placing” the nomads – and wondered 
if this had the effect of establishing residency for a fixed period, or if it was simply a logistical exercise because residency 
was not required.   
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conducting business, being employed, or lawfully possessing land or residential buildings.  The 
expert noted that the constitution makes reference to an ordinary course of residency similar to that 
of the Misseriya pastoralists.  The expert stated that with the given time frame, one year or a 
minimum four aggregate years during the preceding eight years, the Misseriya, just starting their 
southward exodus, would qualify for residency in Abyei.57   

The expert also briefly mentioned Uganda’s Referendum Act, which placed emphasis on registration 
of individuals on the “date when voting is to take place there”.  The expert did not elaborate further 
on Uganda’s application to the Misseriya situation.  

Uganda Referendum Act 1994 (Ch 142A)(3):  Persons entitled to vote in a 
referendum. 

(1) The persons entitled to vote in a referendum under this Act are— 

Persons registered to vote as electors for public elections on the date when 
the voting in the referendum is to take place; or where the referendum is to 
take place only in a particular area, the persons registered as electors for 
public elections in that area on the date when the voting is to take place 
there. 

5. African Charter on Human and Peoples’ Rights; European Convention 
of Human Rights, Protocol No. 1; ECHR Cases, Yumak and Sadak v. 
Turkey, Py v. France; Timor Leste; Bougainville 

One expert cited the African Charter on Human and Peoples’ Rights, ratified by Sudan, as well as 
the European Convention for the Protection of Human Rights and Fundamental Freedoms, as 
enshrining the general right to participate in one’s government and vote, the latter also protecting 
the right to free elections.  The expert noted the similarity between Article 3 of Protocol 1 of the 
European Convention and the language in the INC.  The expert explained that it was useful to 
examine how Article 3 has been interpreted, given this similarity.   

The expert stated that jurisprudence from the European Court of Human Rights (ECHR) offered 
some assistance in interpreting Article 3.  The expert cited the case of Yumak and Sadak v. Turkey58, 
which contains a lengthy discussion regarding the interpretation of both the right of an individual to 
vote and the right of an individual to stand for an election.  The Yumak case reiterates the 
importance of Article 3 first, then discusses potentially appropriate limitations to the right to vote.  
The expert stated that in examining compliance with Article 3, the ECHR has focused on two 
criteria specifically:  1) whether there has been arbitrariness or a lack of proportionality; and 
2) whether the restriction has interfered with the free expression of the opinion of the people.59   

                                                 

(continued...) 

57 Another expert found this very interesting and stated that this analysis indicated that there are novel ways to structure 
residency requirements that do not necessarily involve remaining static for a period of time in a certain place, something 
that could be very helpful in the Abyei situation.  
58 Yumak and Sadak v. Turkey [GC] no. 10226/03 §§ 105-15, ECHR 8 July 2008.  
59 The expert also cites Matthews v. U.K. [GC] no. 24833/94 § 63, ECHR 1999-I (recalling that these rights are not 
absolute, but may be subject to limitations; that Contracting States enjoy a ‘wide margin of appreciation’ in imposing 
conditions on the right to vote; and that the ultimate decision as to appropriateness lies with the Court, which must be 
satisfied that the conditions ‘do not curtail the right to vote to such an extent as to impair its very essence and deprive it 
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The expert noted that this meant that restrictions must “reflect, or not run counter to, the concern 
in maintaining the integrity and effectiveness of an electoral procedure aimed at identifying the will 
of the people through universal suffrage… any departure from the principle of universal suffrage 
risks undermining the democratic validity of the legislature elected and the laws which it 
promulgates.”   

The expert also noted that, regardless of these general principles, rules still have varied depending on 
the historical and political context specific to each state.  The expert pointed to the Py case as 
providing guidance in this situation.  In Py, the applicant complained that the restrictions on the 
right to take part in elections to congress and provincial assemblies in New Caledonia infringed on 
the right to free elections.  The applicant was a French civil servant who took a post in New 
Caledonia in 1995, while it was still a French overseas territory.  The applicant was refused 
registration on the special electoral roll for the 1998 ballot on self-determination.   

The Noumea Accord was signed in May 1998, altering New Caledonia’s constitutional statute.  The 
Constitution was also amended to provide that the measure used to implement the Accord would be 
set forth in an Act.  The Act imposed a 10-year residency requirement for taking part in elections of 
members of Congress and the provincial assemblies.  The applicant could not show that he had 
been a permanent resident of New Caledonia in the 10 years prior to May 1999, when the elections 
were held.   

The ECHR found no violation of the right to free elections, largely due to the fact that the 10-year 
residency rule served a greater purpose in lessening the likelihood of further violent conflict.  The 
Court opined that there may be local requirements in New Caledonia, such that the voting 
restriction may be deemed not in breach.  The ten-year residency requirement, the Court stated, had 
been instrumental in alleviating the bloody conflict.  The Court found that this local factor had 
brought a more peaceful climate in New Caledonia.  The Court quoted the UN Human Rights 
Committee, which found that there was no violation of the International Covenant on Civil and 
Political Rights, and reasoned that the various “cut-off points” did not seem disproportionate with 
respect to the decolonization process involving the participation of residents who have helped build 
New Caledonia through their sufficiently strong ties to the community.  

The expert went on to discuss the European Commission’s Code of Good Practice on 
Referendums, stating that universal suffrage was important, subject to potential restrictions.  The 
expert noted that under the Code, a residency requirement could be imposed on nationals solely in 
the case of local or regional elections, and that the requisite period of residence be reasonable and 
not exceed six months.  On this note, the determination of who qualifies as a resident becomes a 
political determination, rather than a legal one.60  The expert concluded that based on the Py case, 
                                                 

(...continued) 

(continued...) 

of effectiveness; that they are proposed in pursuit of a legitimate aim; and that the means employed are not 
disproportionate’.  The Court emphasized that such conditions must not ‘thwart the free expression of the people in the 
choice of the legislature’.)  
60 One expert on the ground in Sudan noted that while true it becomes a political consideration, it should be enshrined 
in law once decided, as there may be the risk that the vagaries of political consideration leave the population with 
insecure citizenship rights.  Another expert on the ground in Sudan noted that the expert author of the cited opinion 
was incorrect, in that the determination of who qualifies for the referendum should be legal, and not political, as relying 
on political consideration, given the context of Sudan, is unlikely to yield peaceful resolution to the issue of Abyei.   
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those political considerations should have as their basis the promotion of peace and ensuring that 
the Abyei Area be able to continue its political, economic and social development.   

The expert also discussed voting restrictions placed upon individuals in similarly situated referenda, 
such as Timor Leste and Bougainville.  In Timor Leste, in 1999, the expert noted that the parties 
agreed to conduct a referendum regarding a question in the Agreement Regarding the Modalities for 
the Popular Consultation of the East Timorese Through a Direct Ballot (Timor Agreement).  The 
Timor Agreement provided that in order to be entitled to vote in the referendum, an individual had 
to meet one of three criteria.  The voter could be 1) born in East Timor; 2) born outside East Timor 
but with at least one parent having been born in East Timor; or 3) persons whose spouses fall under 
either of the previous two categories.   

The expert noted that similar to the Py case discussed earlier, these birth-based restrictions may have 
been used to promote peace as well as ensure that those voting had an interest in the continued 
development of democracy in Timor Leste.  

The expert also discussed the Bougainville Peace Agreement of August 30, 2001, which outlined the 
eligibility of individuals to vote in a referendum on independence for Bougainville from Papua New 
Guinea (PNG).  The Agreement provided that “eligibility to vote in the referendum will be the same 
as for national elections in Bougainville plus non-resident Bougainvilleans (detailed criteria to be 
finalized through consultation)”.  The Bougainville Constitution provides that a voter, entitled to 
                                                 

(...continued) 
The expert who wrote the opinion agreed that it could become vague and lead to insecure citizenship rights, and perhaps 
the word “policy” would be better suited than “political”, thus, it would be a policy determination rather than a legal one.  
The expert also responded to the second expert in Sudan, stating that the Py case examined a situation where the right to 
vote was limited, and under normal circumstances, the limitations would appear to have been in violation of 
internationals norms.  However, given the particular facts in Sudan, the restrictions on voting rights (in particular the 10 
year residency requirement) served an important policy purpose, in that they avoided and alleviated a bloody conflict.  The 
determination of the individuals on the ARC may be a political one, according to the expert, but as the ARC formulates 
requirements of who can vote in the AAR, the decision could be considered one of policy.   
 
The expert noted that this would be analogous to a government agency drafting a regulation to fill a gap left by the 
statute (in this case, the Enabling Laws), and if one were to consider the ARC’s determination as “regulations”, one 
could theoretically say it is involved in law-making.  However, the expert noted, it is also policy-making.  Py indicated, 
according to the expert, that in order to favor an important policy such as discouraging a bloody conflict, restrictions on 
voting rights that may otherwise be considered in violation of international norms can be allowed.  Thus if the ARC 
were to make a policy determination that, in order to avoid bloody conflict, only the Ngok Dinka will be permitted to 
vote in the AAR, such a decision may be permissible, but the expert did not believe this would be sound policy, nor 
would it pass the test that Py was able to.  The expert noted that “a rather arbitrary length of residency requirement, 
when implemented for an important policy purpose, is one thing; telling an entire group of people that they will not be 
able to vote based on their particular ethnic group is something else.” 
 
The expert stated that the policy outlined in the regulations ultimately promulgated by the ARC should be to support a 
continuation of peace in Abyei, and that this comes directly from Py, in which the policy considerations had as their 
bases ensuring that New Caledonia could continue its political, social and economic development, which Abyei could 
not do if the peace disintegrates.  The expert noted that “peace is paramount”, that the voting regulations should be 
tailored to ensure peace while keeping in mind the heavy preference for universal suffrage.  The expert stated that in his 
opinion, t he ARC should do everything it can to satisfy international norms as far as inclusiveness and universal 
suffrage, in particular to include the Misseriya and other nomadic people as much as possible.  This way, if there is 
trouble surrounding the referendum, the ARC can state that it did everything to the letter of the law, and moreover, it 
did everything it could to promote continued peace and to give everyone a voice.   
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vote in certain elections, is:  a) at least 18 years of age; b) a Bougainvillean; c) is a citizen; and d) is 
not of unsound mind.  The provision also discusses how “any restrictions imposed… are reasonable 
and are reasonably justifiable in a democratic society having proper regard for the rights and dignity 
of mankind”.   

The expert noted that the Constitution of PNG restricts the right to vote to “citizens” and contains 
a long and complex set of means by which citizenship can be attained.  In reading the Constitution 
and its regulations regarding citizenship and re-obtaining citizenship, the expert found that 
essentially, where there is a residency requirement, a temporary absence will not interrupt residency, 
as long as the absence is for temporary purposes and the absent party has the intention of returning.  

III. CONCLUSION AND EXPERT RECOMMENDATIONS 

A. Expert Recommendations Based on Sudan’s Enabling Laws 

The experts provided several recommendations for potential residency criteria based on the 
Enabling Law, the implementation of that Law and past practice.  The experts also considered the 
local political and historical context.   

1. The Criteria Should Take Into Consideration the Movements and 
Traditions of the Misseriya 

Several experts agreed that the ARC should look to the movements and traditions of the Misseriya 
in determining the residency criteria.  In particular, the experts highlighted the following that the 
ARC should consider in developing the residency criteria:  

 Although the Misseriya have no permanent home, they “periodically settle” and 
traverse through Abyei, remaining there for six to nine months depending upon the 
rainfall patterns.61  

 They are considered to have a “headquarters” in the area of Muglad and they are 
known to set up camp in as many as 60 different locations throughout the year. 62   

 The Misseriya settlements are within the Abyei Area, as delimited by the PCA’s Final 
Award.63  There are also a significant number of Misseriya cattle camps.64 

One expert stated that the movements and traditions of the Misseriya were relevant to the question 
of whether, under legal principles, the activities of an individual Misseriya qualify as “residing” in 
Abyei area.  For example, one expert referenced the movements and traditions of the Misseriya in 
distinguishing between Abyei Based Misseriya who have a “home village” in the Abyei Area and 
Migratory Misseriya who do not in terms of who would qualify as residing (discussed in more detail 

                                                 
61 Abyei Arbitration, SPLM/A Memorial, at ¶ 233. 
62 Id. at ¶ 216 and 217 and ¶ 249 – 255. 
63 See Statement of Facts at pp. 4-5; see also Map, “Abyei Area – Early Recovery Steering Committee; Governance and 
Peace Building” (showing the Misseriya settlements of Duaz, Um Kheir, Shegei/Kinisa, Kodi, Shamam, 
Debab/Dahalob, Alal, Diffra, Mekness, Gole, Alkibo, Hafera, Fouhl, Alamalam, Domboloya, and Kadama).   
64 Id. 
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in the next section). Another expert argued that that these factors should be considered in light of 
the principle of the universal suffrage and a desire to continue to promote peace as embodied in the 
CPA.  

2. Affirmative Act Establishing Residence 

One expert stated that in order to vote, a nomad must demonstrate that he/she has established a 
place of abode in Abyei for a period that will be determined by the ARC.  According to the expert, 
most other jurisdictions require a period of at least one or two years, but include at least three to six 
months prior to the vote to allow for registration and prevent non-qualifying peoples to flood in the 
area and vote.65 The expert himself recommended 5 to 6 years as a reasonable period of time.  

3. The Practice of the Parties in Making Appointments to the CPA-
Created Institutions 

One expert noted that the Abyei Protocol calls for the creation of an Executive Council to 
administer the area, and the administration is required to be representative and inclusive of all 
“residents” of the area. Those provisions have been implemented by a separate agreement of the 
parties in June 2008.66  That agreement called for immediate appointment of a chief administrator 
and a deputy “from among the residents of Abyei area per provisions of the CPA.”67  It also called 
for the appointment of heads of department of members of the Abyei Area Council “from among 
the residents of Abyei area as per the provisions of the CPA.”68  

The expert argued that the Abyei Referendum Commission should consider the practice of the 
parties in making appointments to the boundary commission, the executive council, and the area 
council. According to the expert, the appointments made to those bodies, and the residency of each 
member appointed, should carry great weight with the referendum commission in determining the 
residency requirement for eligibility in the January referendum.  The referendum commission should 
not set residency criteria that are more stringent than those applied by the parties when they made 
appointments to the CPA-created institutions.69 The expert also noted that the practice of the 
parties to an agreement is evidence of their intent and an authoritative means of interpreting

70
 the 

text.  

                                                 
65 Although the expert commenting here did not state explicitly that this is based on the habitual residence principle, it 
appears safe to say that the principle is implied.   
66 The Road Map for Return of IDPs and Implementation of the Abyei Protocol of June 8, 2008. 
67 Id. at art. 3.4 
68 Id at art. 3.5 
69 For instance, the Deputy Chief Administrator of Abyei Area is Misseriya and was appointed by the parties pursuant to 
the Abyei Protocol.  He was clearly considered by the parties to have been a “resident” of Abyei.   Therefore, the 
residency requirements established by the referendum commission cannot be such that they would prevent him from 
voting in the January referendum.  The same would apply for any other appointments of persons, other than Ngok 
Dinka, to other CPA-created institutions. 
70 Supra Vienna Convention at note 28. 
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4. Adopting Similar Registration Procedures for Misseriya As Were 
Recently Followed in the Recent National Elections  

One expert recommended adopting the procedures implemented in the 2008 National Elections for 
registering for Misseriya who are actually present in Abyei at the time of the Abyei Referendum (as 
this complies  with international human rights instruments and examples from other jurisdictions 

ARC’s 
utilization of this definition would be consistent with the standard that has been set by the NEC and 

requirement for voters to be able to register, the National Election Commission (NEC) was left to 
dictate and i ration, which included mobile registration centers to 
enable migratory groups to vote.71  The expert noted that this implementation strategy appears to 

 for barring their inclusion as a resident of the Abyei Area.  The expert proposed the 
question:  “on the basis that the Misseriya should be entitled to residency somewhere, if not Abyei, 
where?”  The expert concluded that there does not seem to be any other area that can be pointed to 
and said to be more reflective of Misseriya residency.73  However, the expert acknowledged, it 

         

discussed below).  The expert stated that the procedures and mechanism for voter registration 
followed by the National Election Commission during the National Election (i.e. mobile voting 
centers and registration of persons in Abyei North Constituency 32) were entirely valid as a matter 
of Sudanese Constitutional law. 

Another expert recommended using the definition of residency used by the National Election 
Commission (NEC) in its voter education material: “where a person ordinarily lives, works, 
originates from or owns property or runs a business.”  According to the expert, the 

provides parameters by which the Misseriya and other nomadic groups with a means of 
demonstrating that they are indeed “residents” of the Abyei area.  Specifically, since the Misseriya as 
a group, spend 6-9 months of the year in Abyei grazing livestock (working) and living in the area 
they would arguably meet the “ordinarily lives” or “works” aspect of residency requirements. 

A third expert noted that although the Election Act of 2008 called for a three-month residency 

mplement the conditions of regist

have encountered significant difficulty and the three-month residency requirement was abandoned 
for the Misseriya and other migratory voters who were instead registered where they were present.72   

5. Express Exemptions 

One export sought to strike a balance between the special interests involved.  The expert noted that 
although most requirements for length of stay or abode are to prevent people from flooding into an 
area and voting, this is clearly not the case here because the Misseriya have a long tradition of 
grazing and using the land in the Abyei Area.  They are not new to the area, nor can it be argued that 
they are in the area solely for voting reasons.  The expert argued that their very way of life should 
not be a basis

                                        

he 

 
 

P: 
igrating or where they migrate 

(continued...) 

71 See Statement of Facts at pp. 3-4; see also Sudan National Elections Act of 2008, Art. 10(f), 21, 22(2)(a)-(c).   
72 Statement of Facts at p.4.   
73 UNDP asked: Is this perhaps a reason why criteria should take into consideration the movements and traditions of t
Misseriya.  Please further explain why the Misseriya should be entitled to be residents somewhere? What are the clear 
laws and principles relied upon?  One expert responded that the INC provides that all citizens have the right to vote,
and they have to be able to vote somewhere.  The expert implies that they must be entitled to be residents somewhere if
that is a pre-condition of bring able to vote at all.  The expert also states that some Misseriya may be able to vote in 
Muglad, but he does not believe they would be voting in the AAR then. Another expert posed a question to UND
where historically have the Misseriya voted in local elections -- where they live when not m
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should be made clear that residency in the Abyei Area is likely to mean that they are not resident in 
other areas.  

The expert stated that although the three-month residence condition could generally apply in 
registration for voting in the Abyei referendum, such a condition should not be used to bar 
qualifying nomadic communities from participating in the referendum.  As in the case of 
Afghanistan (discussed below), discretionary exceptions seem to have been made in the past in 
Sudan, albeit not formalized during the National Elections Registration process of Nov/Dec 2008 
(where the three-months criteria was not strictly enforced for nomads).  However, in order to guard 
against abuse of such discretionary power that could amount to rigging, the expert cautioned that it 
is necessary to expressly provide for such exemptions and their conditions in the rules of procedure 
to thus avoi e 
power to make such exemptions in accordance with article 14 of the AARA.74 

y the voter registration requirements and do register to vote 
would be entitled to participate in the Abyei referendum. This would also be the case for migrants to 

of the area 
(migrants from other parts of the country who have adopted the area as their place of work or 

oad 
who can show a clear connection to the area (culturally, property owners, investors etc). 

d contestation by the authorities as is presently the case.  Moreover, the AARC has th

6. Alternatives Criteria for Determining Residency 

One expert argued that time (years or months that an individual has resided in the area) should not 
be the only key criterion of residence, but the ARC should consider other equally important 
indicators of connection to Abyei. That would mean that even individuals who presently live 
anywhere else in the country or abroad whether Ngok Dinka or Misseriya, but who can also show a 
connection to the area- either for example by birth, investments, property, cultural connections 
(especially land and family) and satisf

the area (such as traders and professionals) who would show that they have a stake in the Abyei area 
and qualify for registration as voters.  

This expert argued that those allowed to register should be limited to that sub-set of individuals who 
are and will be directly affected by the outcome of the referendum. The individuals who will be 
directly affected by the results of the referendum can be determined by either the fact that they are 
(1) ordinary resident in Abyei: either as the residing ethnic communities in the region (members of 
the nine Ngok Dinka clans and the Misseriya but also as other ordinary residents 

places of business); or (2) other individuals residing in other parts of the country or even abr

B. Expert Recommendations Based on International Law and Best Practices 

Overall, the experts offered several recommendations on the types of residency requirements that 
would
international law.   

 be reasonable in the Abyei context based on best practices from around the world and 

                                                 

(...continued) 
to? The expert emphasized that he is asking about local elections, and not national elections where residency in a 
particular area is less relevant (assuming that there have been local elections in the past).  
74 One expert noted that this is a very important point.  Because the ARC has significant power, the expert argued that it 
should use its power to make it as likely as possible that peace will continue.   
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1. New Caledonia (Gillot v. France) and the Convention on Participation 
on Foreigners in Public Life at Local Level  

Based on the precedents in Gillot v. France and the New Caledonian referendum, the Eritrean 
referendum, and the Convention on Participation on Foreigners in Public Life at Local Level, the 
expert recommended that it is not unreasonable for the ARC to establish a residency requirement of 
much longer than three months for people who are not Ngok Dinka; however, the reasonableness 
of the requirement must be judged in the context of the Misseriya’s nomadic lifestyle.   

The expert noted that the Misseriya have no permanent home but a headquarters in Muglad, are 

e 
highly organized events with participants carefully chosen by the tribe.  Thus, it should be possible 

 of Europe for foreign nationals to participate in local elections.  
Whatever the criteria, the requirement must be reasonable based on the practices of the Misseriya.  

An expert supporting the previous expert’s use of precedents and his recommendations there from 

The expert found, through the precedents of the Afghanistan elections and the recent decision from 

 is 
necessary for the communities’ livelihood and sustenance.    

The expert als
nomadic comm ds in the 
Abyei Area, given that the rights to vote in the referendum are linked to their ability to exercise 

                                                

constantly on the move with livestock and carry their possessions with them.  They have been 
known to set up residences in camp form in as many as 60 locations throughout the year.  The 
expert noted that a three or six month registration period may be completely arbitrary in this 
context, and can place the right to vote at the whims of nature and the timing and location of the 
voter registration process, depending on the weather and the resulting patterns of migrations. 

Thus, the expert believed it may be more appropriate to evaluate the residency of an individual 
Misseriya on his/her seasonal presence within Abyei, as the annual migration of the Misseriya ar

to register individuals based on their participation in a specified number of previous migrations.  For 
example, a residency requirement for a Misseriya might state that the individual has participated in 
the past five migrations through Abyei, which would be analogous to the five years of continuous 
residency required by the Council

suggested an additional requirement, that the potential voter also have demonstrated by a positive 
act that he or she considers Abyei his or her domicile and that this has been for a reasonable 
duration, for example, 5-6 years.   

2. Afghanistan (Kuchi) and Kenya (Endorois)  

the African Commission on Human and Peoples’ Rights regarding the Endorois in Kenya, that 
nomadic communities who do not satisfy the three-month resident qualification for the Abyei 
referendum may be required to furnish evidence as to their attachment and linkage to the Abyei 
Area, perhaps in the form of religious, cultural and natural land resources to which access

75

o noted that the Endorois decision implies that the ARC must guarantee the Abyei 
unities voting rights, as long as they can show a connection to particular lan

attendant related rights under the Charter (property, cultural, religious and development rights).   

 
75 An expert on the ground in Sudan noted that this distinction would make it based on religious, race, tribe and other 
such considerations, and would defeat the principle of universal suffrage.   
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3. Dunn v. Blumstein (U.S.); OAU/AU Declaration on the Principles 
Governing Democratic Elections in Africa; Code of Good Practice on 
Referendums; In re Bates (U.S.), Friedrich v. Friedrich (U.S.)  

at certain “home” towns or villages of 
the Misseriya are geographically now located in the PCA-determined Abyei Area, which the expert 

e definitional component of residency for voting purposes in 
the AAR, as long as they met a non-discriminatory duration requirement.  The fact that they may 

The expert stated that it was important to note that under the general election law governing 

ver, these integrative activities, the expert found, seem to occur as rights and 
practices appurtenant to the Misseriya’s economic right to graze their herds.  The expert stated that 

                                                

The expert stated that the concept of habitual residency the expert detailed could reasonably be used 
by the ARC in its formulation of residency requirements, as it has the sanction of best practice 
principles set forth in the Code.  This definition also would not violate anti-discrimination principles 
set forth in U.S. case law as well as by the OAU and AU.   

The expert then turned to a more specific discussion of the facts concerning the Misseriya’s 
situation. The expert noted that according to the Statement of Facts and various findings and 
statements in the PCA decision, the expert could conclude th

termed “Abyei Based Misseriya”, and other Misseriya not living in such towns of villages, which the 
expert termed the “Migrating Misseriya”, who nonetheless migrate annually into the PCA-
determined Abyei Area for periods of 6-9 months to graze their livestock, a use of the Abyei Area 
that they used for many years, and one which is intended, under the Abyei Protocol of the CPA, to 
be protected as a substantial right of the Misseriya in Abyei.   

The expert stated that there was no doubt that the Abyei Based Misseriya should qualify as habitual 
residents of the Abyei Area, under th

annually migrate to graze cattle in either other parts of Abyei, or even outside Abyei, should not 
defeat the notion that they have a definite “home” in Abyei, within the common-sense notion of 
being “settled” there and viewing it as their home to which they return after grazing seasonally in 
other areas.  They would be, however, like other Sudanese in Abyei who were not Ngok Dinka, 
subject to a durational requirement.   

elections in Sudan, a duration requirement of three months is all that is required in order to vote in a 
particular constituency.76  This duration period, the expert found, was supported by the Code, which 
would allow for a period of up to six months.77  Thus, the expert concluded, the Abyei Based 
Misseriya would be able to register and vote in the AAR if the ARC adopted the Code definition and 
the current three month duration requirement under the general election law.   

As for the Migratory Misseriya, the expert found their situation more complicated.  The expert 
noted that permitting them to register and vote in areas into which they annually migrate would not 
be difficult, as the Statement of Facts indicated that the camps into which they migrate are well-
known, and have features that suggest a level of interaction with and integration into their hosting 
communities.  Howe

it did not seem as though the Misseriya regularly participated in hosting communities or local judicial 
bodies when not otherwise present on their cattle drives through the area.  This level of integration 
thus seemed as seasonal as their grazing of their cattle, and as such did not suggest the degree or 

 
76 Sudan National Election Law, Article 22(2)(a).   
77 Code, § 1.1c(iv) 
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breadth of “settlement” in local affairs and institution that the Bates court of drafters of the Code 
likely had in mind.   

The expert noted that if a Migratory Misseriya were considered a habitual resident of the area into 
which he or she migrates, the person could not also be considered a habitual resident of the area in 

The expert then commented that it is difficult to find precedents for the notion that nomadic 
individ atters within their migratory destinations, 
and which affect the affairs of the migratory areas.  The expert subsequently concluded, after 

The expert recommended that the ARC draw upon Afghanistan and Kenya’s legislative strategies to 
protect nom
been used by o t 
nomads’ ordinary course of living when drafting the election law, and a reasonable time period 

a who will be responsible for the 
referendum.  The expert also found comments from the Misseriya also reflecting a misunderstanding 
of the PCA’s Final Award.  The expert stated that, however the AARC decides to determine who 
qualifies as a resident of Abyei, it would be useful for the Commission to keep in mind the principles 

which he or she spends their non-migratory time.  The expert found it clear that a person cannot 
have more than one habitual residence, and that it is reasonable to conclude as such under the Code.  
The Migratory Misseriya, the expert noted, are likely to have a broader and more sustained 
involvement in their home village communities, certainly broader than their seasonal, economic 
involvement in Abyei.  The expert found that it would be more fair to ascribe to the Migratory 
Misseriya a habitual residency in their home villages, rather than in Abyei.  

uals should be granted voting rights in electoral m

distinguishing the Misseriya from the Kuchi of Afghanistan, that, consistent with the Code’s concept 
of habitual residency, the migratory Misseriya should not be afforded the right to vote in the AAR as 
they do not satisfy the definition component of “residency” as delineated in international best 
practice codes and relevant judicial interpretations.78   

4. Afghanistan; Kenya; Uganda   

adic rights, and deduce arbitrary residency time limits to an effective criteria that has 
ther pastoralist countries.  Afghanistan and Kenya both focused on the pastoralis

would allow nomads to register for the referendum election.  The expert concluded by commenting 
that both countries and Sudan emphasize protecting nomads’ rights in their respective constitutions.  
The expert did not elaborate on how Uganda applies to the Misseriya situation.   

5. European Convention of Human Rights, Protocol No.1; ECHR Cases, 
Yumak and Sadak v. Turkey, Py v. France; Timor Leste; Bougainville 

Applying the principles from the Yumak case, the expert stated that it appears that states are given a 
“wide margin of appreciation” in limiting the right to vote, and thus the AARC could be afforded 
that same margin.  However, the expert was concerned by the comments of the Chief Administrator 
of the Abyei Area that implied it was solely the Ngok Dink

                                                 
78 In response to a query from an expert on the ground in Sudan, the expert who wrote the above opinion noted that th
expert’s conclusion rested upon the notion that habitual residency means residency established for a breadth of 
purposes, purposes which, in the aggregate, give meaning to the concept of “settled”.  The expert felt that the concept 
would not encompass seasonal residency solely for livelihood purposes, otherwise, it would be difficult to distinguish 
migratory workers from claiming voting rights in the communities in which they work, a principle that is not generally

e 

 
 

 non-migratory season.   
accepted in any precedents as far as this expert understood.  The expert also found that certain Misseriya would have the
right to vote, specifically, those who not only migrate into Abyei but live in Abyei during the
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delineated by the ECHR in cases like Yumak.  The AAR is based on the idea of universal suffrage, 
the expert explained, and it is meant to reflect the will of the people.79  Any restrictions on the right 
to vote in terms of a residency requirement must thus not be arbitrary, must have a legitimate aim, 
and must not interfere with the free expression of the people.   

The expert noted that context will play a very important role in Abyei’s case, as Abyei is part of a 
country only five years removed from a lengthy civil war.  In applying the principles of Py to the 
Abyei situation, the expert stated that even with the general principles of free expression and 
universal suffrage, rules have varied depending on the historical and political factors specific to a 
state.  Thus, the expert pointed out that electoral legislation must be assessed in the light of the 
political evolution of the particular country, so that features unacceptable in one situation may be 
justified in another, as long as the system still ensures the “free expression of the opinion of the 
people in the choice of legislature”.  In examining Py as well as the Code, the expert found that 

uld be useful in a situation with nomadic voters.  Under such a system, nomadic 
voters such as the Misseriya could be considered “residents” of Abyei, as long as their absences were 

 as long as they possessed the intent to return to Abyei.  The expert 
stated that this meant that if a nomadic tribe based in Abyei wished to graze its cattle outside Abyei 

imposing a residency requirement on the right of residents of Abyei to vote in the AAR does seem 
to fall within appropriate limitations, but the political considerations regarding who is and is not a 
“resident” must have as their basis the promotion of peace and ensuring Abyei may continue its 
political, economic and social development.80   

The expert found that the example of the Constitution of PNG and the Bougainville elections could 
be useful to the AARC in deciding who qualifies as a “resident”.  The expert noted that the 
Constitution possessed an example of a residency requirement that still allows for a temporary 
absence, which co

considered “temporary” and

as the seasons might demand, they could still be considered residents for so long as they intended to 
return to Abyei.   

C. Conclusion 

Overall, some experts identified the principle of universal suffrage and most experts identified the 
 guiding principles and policies embodied in the Enabling Law and its 

implementation.  Article 14(1) of the AARA incorporates the Abyei Protocol and the INC 
provisio es to the residency criteria to be developed by 
the ARC. 

Principle of Inclusivity

Law

principle of inclusivity as

ns, extending the application of those principl

 

 Text 

Abyei Protocol §§ 1.1.2-1.1.3 
fdoms transferred to 

§ 1.1.2  The territory is defined as the “area of the 
nine Ngok Dink chie

                                                 
79 An expert on the ground in Sudan noted that in this instance, “the people” is what is at issue, and it would seem that 
not all people of Sudan’s free expression is of relevance/consequence to this referendum.   
80 The expert noted in later correspondence that New Caledonia was restrictive in Py, but was found not in violation by 
the court, due to the policy imperative of promoting continued peace.   
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Kordofan in 1905; 

§ 1.1.3  The Misseriya and other nomadic peoples 
retain their traditional rights to graze cattle and 
move across the territory. 

Abyei Protocol § 1.3  

See also § 8.2 

Simultaneously with the referendum for southern 
Sudan, the residents of Abyei will case a separate 
ballot.  

Abyei Protocol § 2.3 byei Area shall be 
representative and inclusive of all the residents of 

area. 

The administration of the A

the 

Abyei Protocol § 3.1 
Agreement, the net-oil revenue from the 

oil produced in Abyei Area shall be shared during 

… 

Without prejudice to the provisions of the Wealth 
Sharing 

the Interim Period as follows:  

3.1.5  Two Percent (2%) locally with the Ngok 
Dinka. 

3.1.6  Two Percent (2%) locally with the Misseriya 
people. 

Abyei Protocol § 5.2 The composition and timeframe of the Abyei 
Boundaries Commission (ABC) shall be 
determined by the Presidency.  However, the 
Commission shall include, inter alia, experts, 
representatives of the local communities and the 
local administration. 

AARA, Article 24, which 
references the Abyei Protocol  
§ 6.1 

) of Abyei Area Protocol 
namely: (a) Members of Ngoc Dinka Community; 
(b) Other Sudanese residing in Abyei Area in 
accordance with the criteria of residency, as may be 
determined by the Commission according to 
section 14(1) of this Act; (c) Not less than 18 years 

; (d) Of sound mind; (e) Registered in the 

A voter shall be a resident of the Abyei Area 
according to Article 6(1

of age
Referendum Register.” 

 

Princip ersal Suffrage les of Univ
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Law Text 

Chapter II of the
“Power Sharing” Ag

 CPA, 
reement  

§ 1.6.2.11 
y universal and 

Every citizen shall have the right and the 
opportunity, without distinctions and unreasonable 
restrictions, to vote and to be elected at genuine 
periodic elections, which shall be b
equal suffrage and shall be held by secret ballot, 
guaranteeing the free expression of the will of the 
electors; 

INC, Article 23(2)(f) (2) In particular every citizen shall: … (f) take part 
in the general elections and referenda as stipulated 
in this Constitution and the law…. 

INC, Article 41(1) 

 law. 

Every citizen shall have the right to take part in the 
conduct of public affairs, through voting as shall be 
regulated by

INC, Article 41(2) Every citizen who has attained the age specified by 

guarantee the free expression of the will of the 

this Constitution or the law, shall have the right to 
elect and be elected in periodic elections, through 
universal adult suffrage in secret ballot, which shall 

electorate. 

 

Sev
the Ag vely, as evidence in support of the principle of 
inclusion in drafting residency requirements inclus

2(2)(a) of the National Election Act provides specific mechanisms that were 

eral exerts pointed to the implementation of the Enabling law, and the practice of the parties to 
reement, and other contextual factors, respecti

ive of individual Misseriya who qualify to vote: 

 The Abyei Area Administration currently has a member of the Misseriya people as its 
Deputy Chairman. 

 Significant portions of the Abyei were considered to be overlapping with Misseriya 
lands prior to the ruling of the ABC.  

 Situation maps drawn up by the U.N. and its agencies document the fact that at least 
some Misseriya camps in Abyei have attained a semi-permanent and annually 
recurrent quality.  

 Article 2
adopted which allowed Misseriya present in the Abyei Area to be registered to vote 

Further, given the historic and political context of the Misseriya in the Abyei Area, the experts 
agreed that the residency requirements should allow for the participation of individual Misseriya who 
can demonstrate residency.  Others argued that the ARC should consider the movements and 
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traditions of nomads, especially the Misseriya, in developing the residency criteria to promote peace 
and universal suffrage. 

Moreover, there are a variety of conventions, charters, cases and historically analogous or similar 

restrictions.  Other examples were New Caledonia, Bougainville, and 
Uganda.   

 examples, keeping in the mind the 
importance of universal suffrage and the unique lifestyle of nomadic individuals such as the 
Misseriya.  The ARC has several tools from international examples to try to formulate residency 
requirements for the AAR’s regulations; such as the notion of habitual residency and the idea of 
residency based on intent.  

The ARC should use these examples to its benefit in formulating just requirements for residency for 
nomadic individuals wishing to vote in the AAR, in order to fully support and honor the principle of 
universal suffrage with limited, carefully designed restrictions.  

situations that the ARC may use to assist it in its formulation of the residency requirements for 
nomadic individuals who wish to vote in the AAR.  Several experts considered Afghanistan and 
Kenya in their reports, although one expert distinguished Afghanistan as an example.  Several 
experts also cited the European Commission for Democracy through Law’s Code of Good Practice 
on Referendums as providing non-binding but useful guidance on the importance of universal 
suffrage subject to limited 

The majority of experts, for the most part, agreed that some kind of durational residency 
requirements were appropriate in light of these international
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Annex A:  Statement of Facts81  

 
Assessment of Residency Requirements for Migratory Groups in connection with the 

Referenda: 
 

Statement of Facts: 
Context: 
The Comprehensive Peace Agreement (CPA)82, Interim National Constitution83 and the Interim 
Constitution of Southern Sudan (ICSS)84 provide that the people of Abyei will vote in a separate 
referendum which will be exercised simultaneously with the Southern Sudan Referendum, on either 
to retain its special administrative status in the North or to be part of the South 

In June 2008, after an outbreak of violence the Abyei Roadmap Agreement set interim boundaries 
providing jurisdiction for the Abyei Area Administration.  Subsequently, the July 2009 Permanent 
Court of Arbitration (PCA) award on the Abyei Arbitration gave final determination of the Abyei 
Area and thereby shifted the boundaries to include the “historic occupation of the Ngok Dinka in 1905”85.  
As noted by some legal scholars “the Tribunal emphasized that the ABC Expert’s tribal interpretation of their 
mandate….was reasonable and not an excess of mandate because it “further[s] a key objective of the CPA, which is 
to submit, through a referendum, to the whole Ngok Dinka Community the choice of either retaining the Abyei Area 
special administrative status in the north or joining the South…”.86 

While the PCA ruling affirmed that the Referendum is intended to allow the 9 Ngok Dinka tribes 
exercise their right to self-determination; the ruling does not preclude other residents of Abyei of the 
same right.  The Abyei Protocol stipulates that the Abyei Referendum Commission is to decide on 
voter eligibility for other Sudanese through a determination of residency. It provides that the 
“residents of the Abyei Area will vote in the 2011 Referendum87; and further that residents shall be “members 
of the Ngok Dinka community and other Sudanese residing in the area”88. 

Amongst the other Sudanese in Abyei are the Misseriya nomads. The impact of the PCA ruling was 
to render lands the Misseriya held to be part of their ancestral lands, to be part of the 9 Ngok Dinka 
Chiefdoms. Furthermore, the Misseriya are now subject to a determination of residency by the Abyei 
Referendum Commission, by virtue of the Abyei Referendum Law, in order to be eligible to vote in 
the 2011 Abyei Area Referendum. The PCA ruling, did not, however, deprive the Misseriya of their 
customary grazing rights in the Abyei Area.  

 

                                                 
81 Authored by Catherine Waliaula, Noha Abdelgabar, and Amanda Serumaga of UNDP/Sudan.   
82 Articles 1-3, 8-1,8-2 – CPA 
83 Article 183-3 INC 
84 article 176-3 - ICSS 
85 Frequently Asked Questions and Answers about the Decision of the Abyei Arbitration Tribunal, 28 July 2009, PILP, p.2 
86 Ibid. 
87 CPA, Chapter IV, para. 8.2. 
88 Ibid., Chapter IV, para.6.1(a). 
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Migration: 

The Misseriya are one of several migratory groups who periodically settle and traverse through 
Abyei. The nomadic groups remain in the Abyei Area for 6 -9 months per year dependant on the 
rainfall patterns. The Misseriya migration usually commences in early January when they arrive at 
River Kiir. By late January they cross River Kiir and travel to their traditional dry season grazing 
regions in Bahr-el Ghazal and Unity state. This season’s migration started earlier than usual because 
of drought and pests in Muglad and the surrounding areas.  The bulk of the Misseriya cattle herders 
had crossed into the Abyei area by the last week of October 2009 and they reached the banks of 
River Kiir, in the first to second week of December 2009.  

The 2008 census was only partially conducted in the Abyei area. Our understanding is that the 
population of Abyei was determined to be 60,000 persons, a figure disputed by the Administration 
as too low. It is, therefore, not possible to determine the percentage of the population that the 
Misseriya and other migratory groups make up when they arrive in Abyei for the dry season.  

This season the Misseriya nomads stayed in the Abyei area, and did not proceed across the River 
Kiir for two reasons. First, the Government of Southern Sudan (GoSS) vigorously enforced its 
policy of not allowing civilians to bear firearms; and the Misseriya were reluctant to surrender their 
firearms before crossing into South Sudan. The UN Mission in Sudan (UNMIS) recorded a number 
of fatal clashes in Abienmom county of Unity State when the SPLA (Sudan People’s Liberation 
Army) forcibly tried to disarm nomads. Second, the leadership of Unity and South Kordofan States 
were unable to enforce the Bentiu Accord of 04 March 2010; which allows the Misseriya to carry a 
limited number of firearms to protect themselves and their cattle.  

See map of Abyei flashpoints for violent clashes. 
 
Integration into Abyei Community 
 
Nomadic groups, including the Misseriya, are usually fully integrated into communities that 
accommodate their cattle camps. The nomads become members of the local migration committees 
in areas where they set up camps, and participate regularly in all local activities, including meeting 
with the Abyei authorities and the UN. For example, the Misseriya community was part of the 
community based dialogue on the Interim Basic Law of Abyei which was passed in late 2009. 

The Misseriya and other nomads also have access to the traditional court system; the local security 
system as well as the Payam administration (please note that the Payam Courts represent the lower level of court 
at the Southern Sudan level). They seek redress for migration-related crimes through these established 
channels – police, local traditional courts and migration committees. 

The National Council has yet to be constituted at the Abyei level. Plans are underway for its 
formation; as such Misseriya participation is yet to be determined.  

 
The Sudan National Election, 2010 
 
The Sudan Elections Act (2008) set conditions for voter eligibility and registration and participation 
in the 2010 Sudan General Election in Article 21 and 22 (2) (a - c):  
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Article 21 
Eligibility of the Voter 
 
21. The voter shall satisfy the following conditions to be :- 
(a) Sudanese, 
(b) eighteen years of age, 
(c) registered in the Electoral Register, 
(d) enjoying all his civil and Political Rights, 
(e) of sound mind, 
 
Article 22 
Conditions of Registration and Participation in the Election or Referendum 
 
(1) Registration in the electoral register is a basic right and an individual responsibility of every 

citizen who satisfies the required legal conditions. 
 
(2) Without prejudice to the generality of sub–section (1) a Sudanese resident inside the Sudan shall, 
at the time of application for inclusion in the register, satisfy the following conditions:- 
(a) be a resident in the geographical constituency for a period not less than three months before the 
date of closure of the register, 
(b) have a personal identification document or a certificate authenticated from the People's 
Committee at the Locality or the native or traditional administrative authority, as the case may be, 
(c) have not been registered in any other geographical constituency. 
 
Voter registration did not require ethnic identification, as this was not a criterion for eligibility.  
 
The Registration of Misseriya and other Migratory Groups for the Sudan National 
Elections: 
 
The Election Act of 2008 does not spell out any conditions for the registration of migratory groups. 
Article 10(f) of the Election Act: “Powers of the National Election Commission” left the conditions for 
registration to the discretion of the National Election Commission (NEC).  

During the registration process, 1 November 2009 to 7 December 2009, Art. 22(2)(a) of the 
Election Act “Conditions for Registration” was not applied with respect to the registration of Misseriya 
and other migratory groups. At the time registration amongst the Misseriya and other nomadic 
groups commenced on 06 November 2009 in the Abyei Area, the Misseriya nomads were just 
beginning their southward exodus and had therefore not resided in the Abyei area for the minimum 
three months required to qualify as a constituency voter.  
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The application of the condition pertaining to the three months residency in a geographical area89 
was thus abandoned and the Misseriya and other migratory groups were registered where they were 
present.90 As a result, most were registered under Constituency 32 (pre-PCA Abyei North) of South 
Kordofan State by electoral officers from South Kordofan state.  

The electoral officials from Warrap and South Kordofan States worked with the Abyei Area 
Ministry of Local Government staff to register eligible voters for north and south Abyei. Actual 
figures are not available at the Abyei level, but we were informed by UNMIS Civil Affairs that 
23,000 people registered in Abyei North and 24,000 in Abyei South. This information was received 
from the Abyei Department of Local Government. 

This registration appears to be contested by the Abyei Administration with the Abyei Area Chief 
Administrator stating in his policy statement to the Abyei Legislative Council on 10 June 2010 that 
the administration views the voting centres that were within the Abyei Area Administrative borders 
from Constituency 32, were in contravention of the election law.  

Polling Days 
A number of mechanisms were put in place for the purpose of registration and voting for Misseriya 
and other migratory groups, such as “Moblie Voting Centres” during polling days. Registration forms 
and ballots were to have been transferred by mobile registration and voting centres to their cattle 
camps. These mechanisms were administered by a number of States, including South Kordofan 
State and Bar El Ghazal State. It is understood that no specific coordination mechanism was put in 
place by the NEC91 and that the mobile registration and polling centers encountered logistical 
difficulties and did not function as envisaged.  

As a result, with the exception of the few nomads who were still in Misseriya villages of Um Kheir, 
Goli, Diffra and Dumboloya, at the time of polling, the majority of the Misseriya nomads who had 
moved south of Abyei town did not vote in the April 2010 elections.   

There are reports that a total of 65,000 people voted in Abyei North Constituency 32 (which is not 
confined by the PCA ruling on the Abyei boundary) which number includes Dinka and Misseriya 
peoples. This figure is only plausible if it includes voters in South Debab, which is outside the PCA 
Abyei Area. The main Misseriya villages within the PCA Abyei Area boundary - Um Khaer, Diffra, 
Goli, Domboloya, Mekinnes, Um Omkarias, could not have achieved a combined eligible voting 
population of 65,000, or voter turnout at this level in the April 2010 elections – given that the census 
figure puts the total Abyei Area population at 60,000. 

The Abyei Referendum 
The Abyei Referendum Law stipulates that the Abyei Referendum Commission will determine 
eligibility to vote.  
 
Functions and Powers of the Commission 
 
14. 

                                                 
89 Interviews with UNDP Election team, 10 June 13, 2010, Khartoum 
90 Interview with UNDP Election Team, 10 June 13, 2010, Khartoum 
91 Ibid. 

   
37 of 81



  

(1) The Commission shall determine the criteria of residence in the Abyei Area in accordance 
with Sub-Sections 6 (1) (b) and (8) of the Protocol on the Resolution of the Abyei Conflict 
to ensure and guarantee that all voters, without discrimination, enjoy the exercise of their 
right to express freely their opinion in a secret referendum on self-determination to be 
conducted in accordance with the Constitution and the present Act. 

 
There are nonetheless concerns that the registration and voting figures, particularly from 
Constituency 32, could be used in the eligibility discussion for the 2011 Abyei referendum. The 
Chief Administrator’s remarks during the policy statement of 10 June 2010, however, suggest that 
the political leadership in Abyei considers the matter to have been largely settled by the CPA, Abyei 
Protocol and the PCA ruling of July 2009. He stated that “the land subject of the referendum belongs to the 
9 – Dinka Ngok Chiefdoms. Only the Dinka Ngok people need to decide about that area that was moved to 
Kordofan in 1905.”92 He concludes this remark by stating that what is required is for the “commission to 
start its work”93. 

Conversely, the Misseriya, rejected the PCA ruling of July 2009 in a memorandum to the 
Assessment and Evaluation Commission, the Special Representative of the UN Secretary General 
for Sudan, Representative of the Arab League Secretary General and the National Congress Party 
and SPLM, amongst others, stating the Misseriya lost over 96 areas which “has caused serious and 
psychological, physical and moral damage and clear injustice to Misseriya”94 

To date, the Ngok Dinka leadership continues to state that residency should have commenced on or 
before 1 January 1956 – Independence Day; and any other Sudanese residing in Abyei now, who can 
trace his/her ancestry before independence shall also be eligible to vote in the referendum; while the 
Misseriya argue for a six month residency requirement. 

Registration for the Referendum 
 
Article 26 and 27 of the Abyei referendum Law mandate the Abyei Referendum Commission to set 
the conditions for and organize the referendum register, respectively. The voter registration roll 
from the 2010 National Election Commission may be made available to the Abyei Referendum 
Commission; however, the clear intent is to have a new and separate voter register for the Abyei 
Referendum.  

Noting that the Abyei Referendum Commission (ARC) is mandated to exercise an administrative 
legislative function to establish “criteria for residency” for eligibility to vote in the Abyei Area 
Referendum applicable for individuals who are not otherwise members of the Ngoc Dinka 
Community; and that in so doing the ARC should proceed in a manner consistent with the general 
principles of administrative law making; UNDP seeks information on domestic standards derived 
from principles, policies and the enabling legislation to assist the ARC in arriving at its decision on 
eligibility. UNDP also seeks further guidance for the ARC through a review of principles, policies 
and analogous laws and situations in other jurisdictions.  

                                                 
92 Policy Statement of the Chief Administrator before the Abyei Area Legislative Council, 10 June 2010, p.4 
93 Ibid. 
94 Memorandum on the PCA Ruling, Misseriya and the People of Misseriya Area, (unofficial translation October 2009) 
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Annex B: The Abyei Protocol of the CPA 
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Annex C: Power Sharing Agreement of the CPA 

*Excerpt of Agreement as referenced in report. 
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Annex D: Interim National Constitution 

*The following is an excerpt of the INC’s provisions referenced in this report.  
 
PART ONE: THE STATE, THE CONSTITUTION AND GUIDING PRINCIPLES, 
CHAPTER III  

Duties of the Citizen 

23  (1) It shall be the duty of every Sudanese citizen to pledge allegiance to the Republic of the 
 Sudan, abide by this Constitution, respect the institutions created hereunder and safeguard 
 the territorial integrity of the country. 

 (2) In particular every citizen shall: 

  (a) defend the country and respond to the call for national service within the terms  
  of this Constitution and the law, 

  (b) abhor violence, promote harmony, fraternity and tolerance among all people of  
  the Sudan in order to transcend religious, regional, linguistic, and sectarian divisions. 

  (c) preserve public funds and assets and respect legal and financial obligations  
  towards the State, 

  (d) avert and thwart corruption and sabotage. 

  (e) participate fully in the development of th-a country, 

  (f) take part in the general elections and referenda as stipulated in this Constituiion  
  and the law, 

  (g) abide by law and co-operate with the appropriate agencies in the maintenance of  
  law and order, 

  (h) preserve the natural environment, 

  (i) generaily, be guided and informed in hislher actions by the interests of the nation 
  and the principles enshrined in this Constitution. 

 

PART TWO: BILL OF RIGHTS 

Right to Vote 

41 (1) Every citizen shall have the right to take part in the conduct of public affairs, through 
 voting as shall be regulated by law. 

 (2) Every citizen who has attained the age specified by this Constitution or the law, shall 
 have the right to elect and be elected in periodic elections, through universal adult suffrage in 
 secret ballot, which shall guarantee the free expression of the will of the electorate. 

 
PART THREE: THE NATIONAL EXECUTIVE, CHAPTER 11: THE PRESIDENCY 
OF THE REPUBLIC 

Composition of the Presidency 
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51 (1) The Presidency of the Republic shall consist of the President of the Republic and two 
 Vice Presidents. 

 (2) There shall be partnership and collegial decision-making within the Presidency in order to 
 safeguard stability in the country and implement the Comprehensive Peace Agreement. 

 

PART TWELVE: THE STATES AND ABYEI AREA 

Abyei Area 

183 (1) Without prejudice to any of the provisions of this constitution and the Comprehensive 
 Peace Agreement, the Protocol on the Resolution of the Conflict in Abyei Area shall apply 
 with respect to Abyei Area. 

 (2) Abyei Area shall be accorded special administrative status under the Presidency, in which 
 residents of Abyei Area shall be citizens of both Southern Kordofan and Bahr el Ghazal.  

 (3) Simultaneously with the referendum for southern Sudan, the residents of Abyei Area 
 shall vote in a separate referendum, which shall present the residents of Abyei Area, 
 irrespective of the results of the Southern Sudan referendum, with the following choices: -   

  (a) that Abyei Area retain its special administrative status in the north,  

  (b) that Abyei Area be part of Bahr el Ghazal. 

 (4) The January 1st, 1956 line between the north and the south shall be inviolable, except as 
 agreed in sub-Article (3) above.  

 
PART FIFTEEN: CENSUS AND ELECTIONS, CHAPTER II: ELECTIONS 
Conditions for Contesting Election 
218 Whoever runs in any elections shall respect, abide by and enforce the Comprehensive Peace 
 Agreement. 
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Annex E:  The Abyei Area Referendum Act 

*[Note: this is the UNMIS unofficial translation of the law, which was the only 

available translation for the experts to review] 

 
 

 
 

In the Name of Allah Most Gracious Most Merciful 
 
 
 
 
 
 
 

 
ABYEI AREA REFEREDUM ACT 2009 

 
 
 
 
 
 
 
 
 
 

DISCLAIMER:  
 

This translation has not yet been certified by the Ministry of Justice as the official English 
translation of the original Arabic text. The Arabic text adopted by the National Legislature and 
signed by the President on 31 December 2009, should prevail over this translation as the sole 
official text. 
This translation was carried out by using, whenever similar, the official English translation of the 
National Election Act of 2008 and of the Southern Sudan Referendum Act 2009.  
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In the Name of God, Most Gracious, Most Merciful 
 

National Assembly   Legislation 
The National Legislature 

9th Session 
ABYEI AREA REFERENDUM ACT 2009 

 
Pursuant to the provisions of the Interim Constitution of the Republic of the Sudan (2005), the 
National Legislature adopted the following Act, which is signed by the President of the Republic: 
 

CHAPTER ONE 
Preliminary Provisions 

Title and Commencement 
 

1. This Act shall be cited as “Abyei Area Referendum Act 2009”and shall come into force 
as from the date of signature. 

 
Definitions  

2. In this Act, unless the context otherwise requires: 
 

“Referendum”  Means  the  process  of  taking  the  opinions  of  the 
residents of the Abyei Area in accordance with the 
provisions of the Constitution and this Act, 

“Secretariat General”  Means  the  Secretariat General of  the Abyei Area 
Referendum  Commission  provided  for  under 
Section 18 of this Act, 

“Registration Card”  Means  the  registration  card  issued  by  the  Abyei 
Area  Referendum  Commission  which  proves 
registration in the referendum register, 

“Ballot”  Means  the ballot paper  issued by  the Abyei Area 
Referendum  Commission  to  enable  the  voters  to 
exercise their right to referendum  

“Information Programme”  Means  the  referendum  information  programme 
provided  for  in  Chapter  Five  of  this  Act  for  the 
education  and  enlightenment  of  the  residents  of 
the  Abyei  Area  on  the  referendum  and  how  to 
exercise their right in this regard, 

“Agreement”  Means  the  Comprehensive  Peace  Agreement 
signed  on  9  January  2005  between  the 
Government  of  the  Republic  of  the  Sudan,  the 
Sudan  People’s  Liberation  Movement  and  the 
Sudan People’s Liberation Army, 

“Constitution”  Means the National Interim Constitution of the 
Republic of the Sudan 2005, 
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“The Government”  Means the Government of National Unity provided 
for in Part Three Chapter Five of the Constitution, 

“The Government of Southern Sudan”  Means  the  Government  of  Southern  Sudan 
established  according  to  the Agreement, Chapter 
One of Part Eleven of the Constitution and Chapter 
Four of the Interim Constitution of Southern Sudan 
2005, 

“Chairperson of the Commission”  Means  the  Chairperson  of  the  Commission 
appointed  in  accordance  with  the  provisions  of 
Section 10 of this Act, 

“Deputy Chairperson”  Means  the  deputy  of  the  Chairperson  of  the 
Commission  appointed  in  accordance  with  the 
provisions of Section 10  of this Act, 

“Chairperson of the Referendum Center 
Committee” 

Means the Chairperson of the Referendum Center 
Committee  appointed  in  accordance  with  the 
provisions of Section 22 of this Act, 

“Sub‐Committee Chairperson”  Means  the  Chairperson  of  the  Referendum 
Committee  established  in  the  administrative  unit 
appointed  in  accordance  with  the  provisions  of 
Section 21 of this Act, 

“Referendum Register”  Means the Referendum Register developed by the 
Commission  that  includes  the  names  of  the 
persons  eligible  to  vote  in  the  referendum  in 
accordance with the provisions of the Constitution 
and this Act, 

“Member”  Means  the member  of  the  Commission  provided 
for in this Act, 

“Sub‐Committee”  Means  the Sub‐Committee  for  referendum  in  the 
County/Locality  provided  for  in  Article  21  of  this 
Act, 

“Court”  Means  the  court  formed  by  the  President  of  the 
National Judiciary in the Abyei Area, in accordance 
with  a  request  made  by  the  Presidency  of  the 
Republic, based on the Abyei Area protocol, 

“Referendum Center”  Means any Referendum Center established by the 
Commission  to  carry  out  the  processes  of 
registration,  polling,  votes  counting  and  sorting 
and announcement of results, 

“Commission”  Means  the  Abyei  Area  Referendum  Commission 
established under Section 8 of this Act, 

“Corrupt Practices”  Means any of the practices provided for in Chapter 
6 of this Act 

“Voter”  Any  Sudanese  person  who  meets  the 
requirements provided for under Section 24 of this 
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Act, 
“Abyei Area”  Means  the  geographical  area  provided  for  in  the 

republican decree 18 of 2009  in  accordance with 
the Hague Permanent Court of Arbitration ruling, 

“County/Locality”  Means the administrative unit of local government 
in the Abyei Area. 

 
 
 

Application 
3. Provisions  of  this  Act  shall  apply  to  the  referendum  organized  by  the  Commission,  in 
cooperation with the Administration of the Abyei Area, the Government and Government of 
Southern Sudan, under international observation, on 9 January 2011, i.e. six months prior to 
the end of the  interim period  in accordance with the provisions of the constitution and this 
Act. 
 

CHAPTER TWO 
 

The Right to Determination of Administrative Status through Referendum 
 

Right to Referendum 
4. The  residents  of  the  Abyei  Area  shall  exercise  their  right  to  determine  their  future 
administrative  status  through  the  referendum  in  accordance  with  the  provisions  of  the 
present Act. 
 

Referendum 
5. The referendum, provided for in Section 4 above, shall be conducted in the Abyei Area on 9 
January 2011 and shall be organized by the Commission, in cooperation with the Abyei Area 
Administration,  the  Government  and  the  Government  of  Southern  Sudan  and  under 
international observation. 
 

Referendum to Choose Between Two Options 
 

6. While  exercising  the  right  to determination of  administrative  status  through  voting  in  the 
referendum, the residents of the Abyei Area shall cast their votes for either: 
 

i. That Abyei retain its special administrative status in the north or 
ii. That Abyei Area becomes part of Bahr El Ghazal in Southern Sudan. 
 

Environment Favorable to Conduct the Referendum  
  

7. To  ensure  the  free  will  of  the  residents  of  the  Abyei  Area  to  express  their  views,  in 
accordance with Section 6 above, the different levels of governance shall commit to creating 
an environment favorable to conduct the referendum through the following: 
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a. Appropriate  environment  and  security  conditions  in  order  to  prepare  and 
organize the free exercise of referendum, 

b. Freedom  of  expression  for  all  the  people  of  Abyei  Area  to  enable  them  to 
dispense  their  views  on  the  referendum  through  mass  media  or  any  other 
means, 

c. Freedom of assembly and movement to all residents of Abyei Area in accordance 
with the provisions of the Constitution and the present Act, 

d. Ensuring the presence of  IGAD member states and partners, representatives of 
the United Nations, the European Union, African Union and other  international 
signatory bodies as witnesses to the Comprehensive Peace Agreement to engage 
in the observation on the referendum, 

e. Ensuring  the  presence  of  national,  regional  and  international  Civil  Society 
Organizations to observe all the procedures pertinent to the referendum‐related 
awareness campaign, 

f. Ensuring  that,  in accordance with  the Political Parties Act 2007,  the  registered 
political  parties,  organizations  and  gatherings  adhering  to  the  Comprehensive 
Peace  Agreement  are  given  equal  opportunities  in  voicing  their  views  on  the 
referendum options,  

g. Educating and registering the voters, safeguarding and guaranteeing their right 
to secret voting without fear or intimidation. 

 

CHAPTER THREE 
The Commission 

Establishment of the Commission, Premises and Structure 
 

8.  
(1) Immediately following the coming into force of this Act, the Presidency of the Republic 

shall establish a Commission that shall be known as THE ABYEI AREA REFERENDUM 
COMMISSION, which shall have a corporate personality, its public seal and shall have the 
right to litigate in its own name. 

 
(2) The Commission headquarters shall be based in the town of Abyei and shall have the right 

to establish registration and polling centers inside the Abyei Area 
 
(3) The structure of the Commission comprises the following: 

a) Commission Headquarters 
b) Secretariat General 
c) Referendum Sub‐Committees in the Counties/Localities of the Abyei Area, 
d) Registration Centers 

 
Commission’s Independence 

 
9. The Commission shall be  financially, administratively and technically  independent and shall 
perform  all  its  duties  and  powers  as  provided  for  by  this  Act with  the  utmost  degree  of 
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independence,  impartiality,  transparency  and  integrity,  and  no  one  shall  interfere  in  its 
affairs, duties, competences or limit its powers. 

 
Formation and Membership of the Commission 

 
10. 

(1) The Commission is composed of the Chairperson, his/her Deputy and seven members to 
be  appointed  by  the  President  of  the  Republic, with  the  approval  of  the  First  Vice‐
President,  in  accordance  with  the  provisions  of  Sub‐Section  58  (2)  (c)  of  the 
Constitution. 

 
(2) The member shall meet the following requirements: 
 

a) To be Sudanese by birth 
b) To be well‐known for independence, competence, non‐partisan and impartiality 
c) At least 40 years of age 
d) Of sound mind 
e) Literate 
f) Has not been convicted of a crime  involving honesty or moral turpitude even  if 

pardoned. 
 
(3) Membership  of  the  Commission  shall  expire  at  the  end  of  the  interim  period  or  in 

accordance with Sections 11 and 12 below. 
 

(4) The Chairperson of the Commission and his/her Deputy shall perform their duties on a 
fulltime basis. 

 
Vacancy of the Post 

 
11.  

(1) A post in the Commission shall be vacant for any of the following reasons: 
 

a) decision delivered under the provisions of Section 12 below, 
b) acceptance of resignation by the President of the Republic, 
c) developing  a  crippling mental  or  physical  disability  as  per  a  report  from  the 

General Medical Commission, 
d) death. 

 
(2) In case the member’s post falls vacant for any of the reasons mentioned in Sub‐Section 

(1) above, a successor shall be appointed within 30 days, following the same procedures 
and conditions provided for in Sub‐Section 10 (2) of this Act. 

 
Abrogation of Membership or Removal 

 
12.  
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(1) Membership shall be abrogated by a decision from the President of the Republic with 
the approval of the First Vice‐President for any of the following reasons: 

 
a) repeated  absence  for  five  consecutive  meetings  without  permission  or 

acceptable excuse, which the Commission shall report to the Presidency; 
b) conviction  for  a  crime  related  to  honesty  or  moral  turpitude  based  on  a 

notification made by the Commission. 
 

(2) The President of the Republic, with the approval of the First Vice‐President, may issue 
an  order  to  remove  any  of  the  members  due  to  incompetence  relating  to  the 
Commission’s  powers,  competences  and  procedures  upon  recommendation  by  the 
Commission. 

 
Oath of the Chairperson, Deputy‐Chairperson and Members of the Commission 

 
13. The Chairperson, Deputy‐Chairperson and the other members of the Commission shall take 

following oath before the President of the Republic: 
 

        “I……………………………………………as  a  member  of  the  Abyei  Area  Referendum 
Commission,    swear  by  Almighty  God  to  perform  my  duties  and  responsibilities 
faithfully, impartially and independently without fear or favor to any body and shall 
observe the Constitution and the present Act, and God is my witness.” 
 

 
Functions and Powers of the Commission 

 
14. 

(1)  The  Commission  shall  determine  the  criteria  of  residence  in  the  Abyei  Area  in 
accordance with Sub‐Sections 6 (1) (b) and (8) of the Protocol on the Resolution of the 
Abyei Conflict to ensure and guarantee that all voters, without discrimination, enjoy the 
exercise of  their  right  to  express  freely  their opinion  in  a  secret  referendum on  self‐
determination to be conducted in accordance with the Constitution and the present Act. 

 
(2) Without prejudice to Sub‐Section (1) above, the Commission shall assume the following 

duties and powers: 
a) Organize and monitor the referendum in accordance with the provisions of the 

Constitution, in cooperation with the Administration of the Abyei Area, the 
Government and the Government of Southern Sudan. 

b) Develop, revise, approve and archive the referendum register and issue 
registration cards and ballots. 

c) Determine the static and mobile registration centers, as the case may be, in 
accordance with the provisions of this Act. 

d) Issue regulations for the referendum and take the executive measures required. 
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e) Issue procedures for the organization of the referendum and accreditation of 
observers. 

f) Determine measures,  regulations,  timeline,  registration and polling  centers  for 
referendum,  as  well  as  the  measures  to  ensure  the  maintenance  of  order, 
freedom,  fairness  and  secrecy  in  the  conduct  of  registration,  polling  and  to 
oversee all of the above accordingly. 

g) Control the sorting and counting of ballots, the arrangement of the preliminary 
referendum results and declaration of the referendum final results. 

h) Postpone  any  referendum  procedures  for  any  compelling  situation  with  the 
approval  of  the  Abyei  Area  Administration,  the  Government  and  the 
Government of Southern Sudan and determine new dates thereto in accordance 
with the provisions of this Act. 

i) Cancel  the  referendum  results  in any Referendum Center by a decision of  the 
court  if  it  is proven that there was any corruption regarding the correctness of 
procedures  in  that center, provided  that  the Commission  shall  rectify  the  fault 
and reorganize the conduct of the referendum in that center within a maximum 
of seven days following the issuance of the decision. In the event of impossibility 
to  re‐conduct  the  polling  within  the  determined  period,  the  register  of  the 
center in question shall be excluded from the overall register and polling. 

j) Disseminate  questionnaires  and  forms  to  be  used  in  the  polling  process  and 
prepare the documents necessary thereto  in the national and official  languages 
used normally in the Abyei Area as shall be determined by the Commission. 

k) Take the necessary action against any person who commits an action deemed to 
be a corrupt practice and take the appropriate measures against any employee 
or worker who contravenes the provisions of this Act or the rules and regulations 
stemming from it.  

l) Prepare, design and print  the ballots  for  the  referendum so  they are clear and 
easy to understand. 

m) Form the necessary committees required by this Act to help the Commission  in 
the  performance  of  its  duties  and  determine  their  competences,  powers  and 
work procedures.  

n) Recruit  referendum  and  registration  staff,  determine  their  duties  and  powers 
and supervise their functions in accordance with the provisions of this Act. 

o) Approve the Commission budget and the budget for the referendum operations 
and submit it to the Presidency of the Republic for approval. 

p) Approve the organizational and functional structure of the Commission and the 
Secretariat General and determine the emoluments of the Secretary General and 
terms and conditions of service and submit the above to the Presidency of the 
Republic for approval. 

q) Address any issues, needs or procedures relating to registration, polling or votes 
counting or sorting for the referendum.  

r) Appoint members of Sub‐Committees in the Counties/Localities and Referendum 
Centers staff. 
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s) Ensure  the availability and  receipt of  all  logistic  requirements, materials,  tools 
and  equipment  and  delivering  them  to  the  Sub‐Committees,  to  ensure 
dispatching the above to registration and polling centers as the case may be. 

t) Issue  regulations  to  determine  mechanisms  of  coordination  between  the 
Commission and the Secretariat General. 

u) Perform any other functions necessary to the conduct of the referendum. 
 

(3) The Commission may delegate any of its powers to its chairperson/deputy chairperson 
or any of the Commission members or committees according to the conditions and 
regulations it deems appropriate.  

 
Meetings of the Commission 

15.  
(1) The Commission shall hold regular ordinary meetings and may hold extraordinary 

meetings at the invitation of the chairperson or by a written request submitted of one 
third of the members. 

 
(2) The quorum for any meeting shall be complete by the presence of more than half of the 

members. 
 

(3)  The  decisions  of  the  Commission  shall  be  taken  unanimously  in  a  valid  meeting; 
otherwise they shall be passed by a majority of the votes of the members present. If the 
votes are equal, the chairperson of the meeting shall have a casting vote. 

 
(4) The Commission  shall  issue an  internal  regulation  for  the organization of  its activities 

and the procedures of its meetings. 
 

Powers of the Chairperson/Deputy Chairperson 
 

16.  
(1) The Commission’s Chairperson shall be responsible for the following powers: 
 

a) Chairs the meetings of the Commission. 
b) Represents the Commission before others. 
c) Follows up the implementation of the decisions of the Commission. 
d)  Submits  a  recommendation  to  the  Presidency  of  the  Republic,  following  the 
approval  of  the  Commission,  to  appoint  the  Secretary  General  and  determine 
his/her emoluments and privileges.     

e) Supervise the activities of the Commission. 
f) Submit the proposed budget to the Presidency of the Republic for approval.   
g) Undertake any other tasks which may be assigned to him/her by the Commission. 

 
(2) Deputy Chairperson shall be responsible for the following powers: 
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a) Assume the functions of the chairperson in his/her absence. 
b) Carry out any other functions delegated to him/her by the chairperson or by the 
Commission. 

 
Immunity of the Chairperson, Deputy Chairperson and Members 

 
17. No criminal proceedings shall be taken against the Chairperson, the Deputy Chairperson, or 

any member of  the Commission  in  the performance of  their duties according  to  this Act, 
except in a situation where any of them was caught in the act, and after obtaining a written 
permission from the President of the Republic. 

 
Secretariat General and its Powers 

18.  
1) The Commission shall have a Secretariat General headed by a Secretary General to be 
appointed by the President of the Republic with the approval of the First Vice President 
upon recommendation by the Commission. 

 

2) The Secretariat General shall be responsible for carrying out the executive, administrative 
and financial work of the Commission in accordance with the regulations. 
 

3) The Secretary General  shall open and manage an account  for  the     Commission at  the 
Central Bank of Sudan or any other bank accredited by Bank of Sudan according to generally 
accepted accounting practices and shall also deposit all the Commission’s revenues, at the 
earliest  possible  time,  into  the  Commission’s  account  and  no  amount  of money may  be 
withdrawn  from  the  said  account  except  by  a  prior  permission  from  the  competent 
authority.   
  
4) The Secretary General shall provide and safeguard accounting records and balance and 
administer them regularly according to the accepted standards and practices of accounting.  
 

5) The regulations shall detail the powers and duties of the Secretary General. 
 

Budget and Accounts of the Commission 
19.  

1) The Commission shall have an independent budget to be prepared according to the 
standards adopted by the state. Such budget shall be approved by the Commission and 
submitted by the Chairperson of the Commission to the Presidency of the Republic for 
inclusion within the annual general budget of the state. 

 
2)  The  Commission  shall  keep  regular  accounts  and  records  of  the  revenues  and 
expenditures according to accepted accounting standards. 

 
3) Notwithstanding  Sub‐Section  (2)  above,  the  Commission  shall  apply  the  Financial  and 

Accounting Procedures Act in force and the regulations made there under. 
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Audit of the Commission Accounts 
 
20. The National Audit Chamber or its authorized representative under its supervision shall 

audit the accounts of the Commission at the end of the referendum for submission to the 
National Assembly. 

 
 

CHAPTER FOUR 
 

Regulation and Procedures of the Referendum 
Part one 

Sub‐Committees, Referendum Centers and Staff 
 

Establishment of Sub‐ Committees, their Powers and Competences 
 

21.  
(1) The Commission shall establish sub‐committees according to sub‐section (2) below and 

shall appoint their staff. 
  

(2)  Each  sub‐committee  in  the  County/Locality  shall  comprise  a  chairperson  and  four 
members, provided that they shall meet the following requirements: 

a) To be Sudanese by birth. 
b) Well known as independent, competent, non‐partisan, impartial and honest. 
c) Not younger than 40 years of age. 
d) Of sound mind 
e) Literate and 
f) Not have been convicted of a crime involving honesty or moral turpitude even if 
pardoned. 

 
(3)  The  Sub‐Committee  shall  enjoy  independence,  impartiality  and  transparency  in 

performing all  its duties and powers according  to  the provisions of  this Act, and with 
consideration  to  the provisions of Sub‐Section  (5) below, no party may  interfere  in  its 
activities, functions and powers as authorized by this Act, its regulations and directives. 

 
(4) Chairperson of the Sub‐ Committee shall be  in charge of referendum operations  in the 

County/Locality. 
 

(5) The Sub‐Committee shall be accountable to the Commission in performing the functions 
stipulated for in Sub‐Section (6) below. 

 
6) The Sub‐Committees shall have the following powers: 

 
a) Formation of Referendum Centers committees in the Counties/Localities. 
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b) Supervision of the Referendum Centers within the boundaries of the concerned 
county/locality and implementation of any directives issued by the Commission as 
stated in this Act and the regulations. 
 

c)  Issuing  directives  and  supervising  the  Referendum  Centers  in  all  matters 
regarding  the  referendum  operations  within  the  boundaries  of  the  concerned 
county/locality. 
 

d)  Assuming  all  the  competences  and  powers  relating  to  the  referendum  as 
delegated by the Commission.  
 

e) Recruitment of  the  staff of  the Referendum Center as  recommended by each 
chief of Referendum Center in the concerned Locality/ County. 
 

f)  The  head  of  the  sub‐committee  shall  be  responsible  for  the  referendum 
procedures in the County/Locality. 

 
7) Chairperson and members of the Sub‐Committee shall take the following oath before the 
President of the Commission: 

 
“I  swear  by  Almighty  God  to  perform  my  duties  in  the  referendum  fairly, 
impartially,  transparently  and  honestly without  favor  or  grudge  to  any  one,  and 
from God I seek help and God is my witness”. 

 
Formation of Referendum Centers Committees 

 
22. 

(1) The Commission shall, upon recommendation by the Sub‐Committee, form Referendum 
Centers  Committees  in  each  county/locality  and  determine  their  competences  and 
powers. 

 
       (2)  The  Referendum  Centers  Committees  shall  conduct  the  registration,  polling,  sorting, 

counting and declaration of the results. 
 

(3) The same requirements stipulated  in Sub‐Section 21(2) above shall apply to the heads 
and members of Referendum Centers Committees. 

 
(4)  The  Chief  of  the  Referendum  Center  Committee  shall  be  in  charge  of  referendum 

procedures in the Referendum Center. 
 

Duties of Referendum Staff 
 
23.  Referendum  staff  shall  organize  and  assist  in  all  the  procedures  relating  to  registration, 

polling, sorting, counting, aggregation and announcing of the results, as the case may be. 
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Part Two 

Referendum Register 
 

Voter’s Eligibility 
 

24. A voter shall be a  resident of Abyei Area according  to Article 6(1) of Abyei Area Protocol 
namely: 

 
(a) Members of Ngoc Dinka Community; 

   
(b)  Other  Sudanese  residing  in  Abyei  Area  in  accordance  with  the  criteria  of 

residency, as may be determined by the Commission according to section 14(1) 
of this Act; 

 
(c) Not less than 18 years of age; 
 
(d) Of sound mind; 
 
(e) Registered in the Referendum Register 

 
Proof of Voter’s Identity 

 

25.  
1)  For the purpose of Section 24 above, the identity of the voter shall be proved by one of 

the following: 
 

a)  Presenting  the  original  identity  card  or  personal  identification  document  or  a 
certificate  issued  by  the  local  government  Authority  of  the  area  as 
recommended by the Sultan of the Local Administration. 

b)  A direct oral or written testimony by the Local Administration in the area. 
 

2) To verify any document or written/oral  testimony, a  referendum official  shall  seek  the 
assistance  of  the  local  authority  or  the  Sultan  of  the  Local  Administration  or  the 
dignitaries of the concerned community. 

 
3)  To  verify  the  identity  of  someone who  does  not  possess  any  personal  identification 

document, the referendum official shall seek the help of the competent Sultan. 
 

Conditions of Registration and Participation in the Referendum 
 

26.  
1) Registration  in  the Referendum Register  is a basic right and an  individual responsibility 
for all those satisfying the required legal conditions. 

 
2)   Notwithstanding Sub‐Section  (1) above, anyone who  satisfies  the  following conditions 

may register his/her name in the referendum register: 
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a) Meet the voter eligibility requirements as defined in Section 24 of this Act. 
b) Possess identification document or a certificate approved by the Administrative Unit 
in the area or by the  local or traditional competent authorities as the case may be, 
and, 

c) Not have been registered in any other location. 
 

3) The regulations shall determine the means and methods of registration and the date for 
appeals. 

 
Organizing the Referendum Register 

 
27. To organize the referendum register the Commission shall perform the following: 
 

a) Prepare the referendum register in the manner and time prescribed by the 
regulations. 

b) Revise the referendum register to ensure its accuracy by adding, removing, 
amending or revising it three months prior to polling day according to the provisions 
of this Act and its regulations. 

c) Make the referendum register available to the public to revise the voters’ details and 
submit their objections to the registration or otherwise. 
 

d) Fixing an exhibition date for displaying the referendum register so that voters can 
object to registered entries or submit their requests to amend their data or place of 
residence. 

 
Objections to the data 

 

28.  
1)  Any registered voter in a Referendum Center may submit a written objection within 

seven days from the date of publication of the preliminary referendum register to 
correct the erroneous information or data regarding his/her registration or object to the 
registration of another person if s/he is: 

a) Dead, 
b) left the area to another location for good, 
c) Does not meet the voter’s eligibility requirements or, 
d) Does not meet the registration requirements. 

 
2)     The objections  to  the preliminary  referendum  register shall be considered within  five 

days  from  the  date  of  submission  by  a  committee  appointed  by  the  Chief  of  the 
Referendum Center Committee  in  each Referendum Center with  the  approval  of  the 
Commission. 
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3) 
a) The Referendum Center Committee shall, within  fifteen days  immediately  following 
the determination of all objections, make public  for  inspection a  list of names of  the 
voters whose details were corrected or deleted from the referendum register. 

 
b) The concerned voters shall have the right to object, during the period referred to  in 
Sub‐Section a) above, to the decisions of correction or deletion by submitting a signed 
form declaring his/her right for registration as shall be specified by the regulations.  
  
c)  In  case  of  acceptance  or  rejection  of  the  objection,  the  Referendum  Center 
committee,  as  the  case may  be,  shall  amend  the  corrected  details  or  re‐enter  the 
deleted voter’s name into the register. 

 
4)    Immediately  following  the end of  the exhibition and objection period provided  for  in 

Sub‐Section  (3),  the  Referendum  Center  committee  shall  submit  the  names 
recommended for correction or deletion of data to the Commission.  

 
Appeals against the decisions of the Referendum Committees 

 

29.  
1) Any person, who is prejudiced by the decision issued by the committee formed under 
Sub‐Section 28 (2) above, may appeal, whether personally or through a representative, to 
the competent court of law within one week from the date of the decision.  

 
2) The competent court of law shall rule on the appeal within five days from its reception, 

and   the court’s decision shall be final. 
 

Final Referendum Register 
30.  

1. Following the final revision and receipt of the results of objections, the Commission shall 
  prepare the final referendum register and make it public one month prior to the start of 
  polling. No further objection shall be considered following the publication of the final 
  referendum register by the Commission. 
 

2. The Commission shall make the final referendum register available for inspection and it 
may give any person a copy thereof upon request on the form prepared by the 
Commission and following the payment of the prescribed fees. 

 
 

Part Three 
Polling and Procedures 

 
Distribution of Referendum Materials 

 

31.   
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(1) The Commission shall supply the Referendum Centers through the sub‐committees with 
  the following materials: 
 

a) Sufficient quantities of materials required for the registration, such as  indelible 
ink and stationery. 

b) Sufficient number of referendum ballots, equal to the number of voters in each 
Referendum Center plus 10% in reserve. 

c) A  list of  the number of  referendum ballots delivered, as per  the provisions of 
Sub‐Section (b) above, indicating the serial numbers. 

d) Any other materials required for organizing and conducting the polling process 
including ballot boxes, polling screens to allow a secret vote, forms and reports 
required for regulating the processes of polling, sorting and counting. 

 
(2) Each Sub‐Committee  in each county/locality shall supply all Referendum Centers  in the 

administrative unit with the necessary materials mentioned in Sub‐Section (1) above at 
least forty eight hours (48) before the polling day. 

 
Publication of polling procedures 

 
32.  

(1) At least two months before the beginning of the polling, the Commission shall determine 
  the timeline for polling procedure that includes the date, time and duration of the 
polling  in the Official Gazette or other available mass media. 
 

(2)  Subject  to  Sub‐Section  (1)  above,  the  Commission  shall  make  public  a  list  of  all 
Referendum Centers through the mass media or any other suitable means. 

 
(3)  The  sub‐committee  in  each  county/locality  shall  provide  each  Referendum  Center 

chairperson with a copy of  the public notice mentioned  in Sub‐Section  (2) above. The 
Chief of the Referendum Center concerned shall ensure that this notice is disseminated 
widely in all Referendum Centers affiliated to him. 

 
Referendum Centers and Polling Time 

 
 33.  

(1) The Commission shall establish Referendum Centers in all Counties and localities to 
initiate   and organize polling procedures. 

 
(2) Each Referendum Center shall meet the following conditions: 

 

      (a) to be located in an open area, or otherwise in a large premises accessible to 
voters  to enter and exit easily; 

(b) to be accessible to persons with special needs and to the elderly to exercise their 
right to vote. 
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(3) Polling shall commence in all Referendum Centers at the date, time and for the duration 
determined by the Commission. The process shall continue until the end of the specified 
duration. 

 
(4) The Referendum Centers shall remain open following the official closure of the polling 

process, so as to enable the voters inside the centers and those standing in line to 
exercise their right to vote. Voters who arrive in the center after the closing time shall 
not be allowed to enter. 

 
(5) Polling time shall not be extended, except under the provisions of Sub‐Section (4) above 

or by permission of the Commission, in accordance with the regulations. 
 

Polling procedures 
 

34.  
(1)  Subject to the provisions of this Act, the Commission shall issue the regulations required 

to hold the polling, provided that polling shall take place in seven days, except where 
the Commission decides to extend such period for substantive reasons so that voters 
can exercise their right to vote with the utmost degree of freedom and secrecy. 

 
(2) For the organization of polling procedures in each Referendum Center, the Commission 

shall ensure that the following material is available: 
 

a) a ballot box in each Referendum Center. If the box is full of ballots, the Chief of the 
center shall provide another box according to the procedures stipulated in this Act 
and its regulations; 

b) ballots including the two symbols referring to the referendum options. 
 

(3) The referendum voter shall cast his/her vote in the following manner: 
a) by applying his/her fingerprint opposite to his/her name in the voters register 

before the Referendum Center committee and the observers, 
b) by applying his/her fingerprint in secret on the symbol of his/her choice on the 

ballot, 
c) to cast the ballot inside the box. 

 
(4) The regulations mentioned in Sub‐Section (1) above shall detail all procedures relating to 

the daily opening and closing of polling, verifying that ballot boxes are empty from any 
ballots before the start of polling, polling reports, the rights and duties of observers, 
polling procedures for people with special needs, the cases of spoiled ballots, and any 
other procedures. 

 
(5) Accredited observers and media representatives shall have the right to enter the 

Referendum Center at any time during the polling process as determined in the 
regulations. 
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(6) The persons mentioned in Sub‐Section (5) above shall not interfere with the duties of the 

referendum officials or speak to any voter during her/his presence in the polling center. 
 

(7) The Chief of the Referendum Center shall have the right to order the expulsion from the 
center of any person mentioned in Sub‐Section (5) above, whenever he/she contravenes 
the provisions of this Act and its regulations or commits any act that can hinder the 
polling process. 

 
(8) a)  The Administration of Abyei shall form security committees to provide security for 

the referendum. These committees shall be constituted of the police and the 
National Security Services operating in Abyei area. 

b)  The  security  committees mentioned  in  Sub‐Section  (a)  above  shall  perform  their 
functions according to the instructions issued by the Commission. 

 
Obstruction and Postponement of Polling 

 

35.  
(1)  Whenever polling at any of the Referendum Centers is obstructed by riot, violence or 

any other act that may obstruct the course of the polling, the Chief of the concerned 
Referendum Center may immediately stop the polling process and announce its 
postponement. 

 
(2)  In case of the postponement mentioned in Sub‐Section (1) above, the Chief of the 

concerned center shall, when the reason for the postponement no longer exists, extend 
the polling period for a period equal to the postponement period. 

  
 

Part Four 
Sorting and Counting of Votes and Declaration of Results 

 
Sorting and Counting of Votes at the Referendum Center 

 

36.  
(1) The process of sorting and counting the votes at the Referendum Center shall 

commence immediately after the Chief of the Referendum Center declares the polling 
closed. 

 
(2) In the presence of and under the monitoring of observers, the Chief of the Referendum 

Center shall open the ballot boxes one by one and empty their contents on the sorting 
table.  Members of the Referendum Center Committee shall assist him/her in the 
sorting and counting of the ballot papers in the manner determined in the regulations. 

 
(3) The sorting and counting of votes shall continue until the end of the process and  may 

neither be stopped nor postponed until all ballots in all ballot boxes are sorted and 
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counted. The Chief of the Referendum Center shall provide the lighting and all other 
requirements to ensure the completion of the process of sorting and counting without 
interruption. 

 
(4) Accredited observers and media representatives are entitled to attend the entire 

processes of sorting and counting of votes without interfering in the duties of the 
sorting and counting officers or influencing them as determined in the regulations. 

 
(5) The Chief of Referendum Center shall have the right to order the expulsion of any person 

who contravenes the provisions of this Act or its regulations or commits any act that 
may hinder the sorting and counting processes.  

 
(6) The Chief of the Referendum Center shall prepare a report on the sorting and counting 

of each referendum ballot box and sign it personally provided that such report shall 
include the following information: 

a) the name and number of the Referendum Center, 
b) the number of registered voters in the center, the number of voters who voted, 

the number of those who did not vote, the number of ballots received, the 
number of used and unused ballots  as well as the number of the spoilt ballots, 

c) The total number of valid, invalid and unmarked ballot papers. 
 

(7) Polling results shall be recorded in figures and letters in four original copies signed by 
the Chief of the Referendum Center prior to the declaration of results in the presence of 
the committee members and observers. The regulations shall determine the procedure 
for submitting and recording objections during the processes of sorting, counting and 
declaration of results. 

 
(8) The Chief of the Referendum Center shall declare the polling results at the referendum 

centre before informing the Chairperson of the County’s/Locality’s Sub‐Committee 
provided that a copy of the sorting and counting report shall be displayed in the 
referendum centre, while the other copies shall be sent to the Chairperson of the Sub‐
Committee in the County/Locality concerned. 

 
Invalid Votes 

37.  
(1) A vote shall be deemed invalid in the following cases: 

 
a) the ballot was torn or spoilt in any manner, 
b) the voter has marked the ballot with his/her  fingerprint  in such a manner that 

his/her choice cannot be clearly determined. 
 

(2) A ballot shall not be deemed invalid as long as the voter’s choice can be reasonably 
ascertained without any doubt. 
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Declaration of the Sorting and Counting Results 
 
38. 

(1) After the completion of the sorting and counting of votes of each referendum ballot box 
or the recounting and resorting thereof, the Chief of Referendum Center shall declare 
the results of the sorting and counting, and display a copy of the report in a visible place 
in the referendum centre. 

 
(2)    Immediately  following the completion of the tasks provided  for under Sub‐Section  (1) 

above, Chief of the Referendum Center Committee shall personally submit the following 
documents to the Chairperson of the Referendum Sub‐committee in the County/Locality 
concerned: 

 
a) Three original copies of  the  sorting and counting  reports as determined  in  the 

regulations 
b) A report on the conduct of polling and sorting in her/his center. 
c) All the forms used in the processes of sorting, counting and aggregating votes. 
d) The forms of the declaration of sorting and counting results, 
e)  All  the  used,  unused  and  spoilt  ballots,  and  polling,  sorting  and  counting 

materials as determined in the regulations. 
 

Aggregation and Declaration of the results 
 

39. 
(1) For the purpose of the declaration of results, the procedures below shall be followed: 

 
a) The Chairperson of  the Referendum Center shall declare  the  result and submit 

them to Chairperson of the Sub‐ Committee. 
b) The  Chairperson  of  Sub‐Committee  shall  aggregate  the  results  from  the 

Chairpersons of  the Referendum Centers  in  the concerned County/Locality and 
submit them to the Commission. 

c) The  Commission  shall,  after  receiving  the  results  from  the  Sub‐Committees, 
declare the preliminary results on the two options of referendum. 

d) The results announced in Sub‐Section (c) above shall be final unless an appeal is 
submitted against  them within a period  to be determined,  in accordance with 
the provisions of this Act and its regulations. 

e) When  an  appeal  is  lodged  against  the  preliminary  results,  they  shall  be 
considered final once the Court has ruled on the appeal. 

 
(2)  The  result of  the Referendum  shall be  in  favor of  the option  that  secured  the  simple 

majority (50%+1) of the total number of votes cast for one of the two options, either to 
confirm  that  Abyei  retain  its  special  administrative  status  in Northern  Sudan  or  that 
Abyei be part of Bahr‐al‐Ghazal in Southern Sudan.   
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Presence of observers and media representatives during  
the aggregation and declaration of the results 

 
40. Accredited observers and media representatives shall have the right to attend the process 

of aggregation and declaration of the results  in referendum centers, Counties/Localities or 
at the Commission. 

 
Appeals against Referendum Results 

41.  
(1) Subject to the provisions of Section 39 of this Act, any voter may lodge an appeal against 

the preliminary results declared by the Commission.  
 
      (2) The appeal of Sub‐Section  (1) above shall be submitted to the Court within  three days 

from  the  date  of  the  declaration  of  the  preliminary  results  by  the  Commission.  The 
Court shall decide on the appeal and render its decision within one week of its reception 
and its decision shall be final and binding. 

 
Referendum Final Results  

 

42.  
(1) Immediately after the end of the period determined for the submission of and ruling on 

appeals,  in  accordance  with  the  provisions  of  this  Act,  and  after  taking  into 
consideration  any  decisions made  in  this  respect  by  the  Court,  the  Commission  shall 
prepare  the  referendum  final  results  and declare  them within  forty‐eight hours  after 
ruling on the appeals, provided that such declaration shall be made no later than thirty 
days from the date of the end of polling. This shall  include all the details stated  in the 
regulations according to the provisions of section39 (1) of this act. 

 
(2) The Commission shall publish  the  final results  in  the Official Gazette and  the available 

mass media and ensure their widest possible dissemination. 
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CHAPTER FIVE 
Information Rules and guarantees  

Referendum Information Programme 

43. 
(1) The Commission  shall announce  the date and duration of an  information programme 

according to the provisions of this Act, provided that this programme shall end one day 
before the polling date. 

 
(2) The Commission  and  the Administration of Abyei  shall  guarantee equal opportunities 

and just treatment in the media for the advocates of the two options of the referendum. 
 
(3)  It  is  not  permissible  to  restrict  the  freedom  of  expression,  directly  or  indirectly  by 

whatever means  and methods  including  abuse  of  power  in  the  State‐owned media 
without  prejudice  to  freedom  of  expression  and  dissemination  of  information  and 
viewpoints. 

 
(4) The Commission shall appoint an independent and impartial media committee to launch 

an information campaign for the education and enlightenment of the residents of Abyei 
on the referendum procedures. 

 
(5) The Commission  shall determine and announce  the manner  in which  the  information 

programme will be conducted. The program shall be disseminated on the widest scale 
and  the  referendum  committees  shall  be  provided  with  copies  thereof,  as  per  the 
provisions of this Act and its regulations. 

 
(6) No  one  shall  be  permitted  to  carry  out  an  activity  relating  to  the  information 

programme during the 24 hours preceding the start of or during polling. 
 

Rights and Duties during the Implementation of the Information Program 
 

44. 
(1)  In  accordance with  the  Constitution  and  the  law  in  a  democratic  society,  registered 

political  parties  and  individuals  have  the  right  to  explain,  express,  disseminate  and 
announce  their  views  on  the  two  referendum  options  through  various  media  and 
information channels.  

 
(2) Any government official or public authority shall treat all groups and individuals equally 

and with the utmost impartiality during the period of the information programme. 
 
(3) All  state‐owned media  shall  treat  the advocates of  the  two  referendum options  fairly 

and equally regarding  the access  to and  the  time period given  for  free media services 
and  shall  commit  to  credibility,  honesty,  fairness  and  transparency  while  conveying 
information to the citizens.  
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(4) Notwithstanding the provisions of any other Act, and according to the provisions of this 

Act and its regulations, every person shall enjoy full freedom to express his/her opinion 
and get information about the referendum.  

 
(5) During  the  information  programme,  no  one  may  use  expressions  that  constitute 

incitement to commit crimes relating to public order, insurrection, violence or threaten 
to  resort  to  war  or  any  of  these  actions  or  use  expressions  that  call  for  hatred  or 
discrimination.    

 
(6) Any party, organization, group,  individual or any media or  information channel  inciting 

hatred,  strife,  division,  hostility  or  violence  or  mislead  the  public  opinion  shall  be 
deemed as committing a crime punishable by the provisions of this Act or by any other 
law. 

 
Rules and Guidelines of Information Program 

45.  
(1)  The  Commission  shall,  according  to  the  regulations,  develop  the  rules  and  guidelines 

required to guarantee the utilization and making use of all sorts of media to carry out 
the information programme.  

 
(2) The Commission,  in cooperation with  the public  information channels,  shall prepare a 

comprehensive programme to guarantee the right to use such media for the purpose of 
the information programme. 

 
(3)  Without  prejudice  to  the  provisions  of  any  other  law,  the  Commission  shall  issue 

regulations  on  the  publication  of  information  programme materials, whether  in  the 
form of booklets, posters, newspapers or of  any other  form. These publications  shall 
contain  information  identifying  their  sponsor and  shall bear  the name and address of 
the publisher or any other requirements. 

 
(4) Without prejudice to the provisions of any other law, the regulations shall determine the 

rules and guidelines for the use of electronic media for the purposes of the information 
programme  including audio‐visual,  internet, electronic messages and any other means. 
Nonetheless, these media may not be used to obstruct the programme.   

 
(5) No authority or individual may engage in any action or use any data that could obstruct 

the information programme.     
   

 

CHAPTER SIX 
Corrupt and Illegal Practices during the Polling 
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Part One 
 

 CORRUPT PRACTICES 
 

Bribery 
 

46.  
(1)  For  the purpose  of  this  section,  “the  practice  of  bribery” means  to  give  or  offer  any 
person: 

 
a) money, gifts or financial inducements;, 
b) employment, employment opportunities or preferential treatment in a person’s 

employment; 
c) properties, bonds or securities in the award of contracts; 
d) contracts or preferential treatment in the award of contracts; 
e) any other material benefit.     
 

(2) Any person shall be deemed to have committed the corrupt practice of bribery, directly 
or indirectly, if she/he: 

 
a) bribes or attempts to bribe any other person in accordance with Sub‐Section (1) 

above, with the intention to influence the other person’s choice in the 
referendum; 

b) solicits or demands a bribe for her/his own benefit or for any other person with 
the intention to influence the other person’s choice in the referendum. 

     
 Undue Influence 

47.  
(1) For the purposes of this Act, “undue influence” shall mean: 

 
a) Use of violence or the threat to use violence against any person or other 

persons;   
b) Abduction or the threat of abduction. 
c) Intimidation or the threat of intimidation against any person or other persons; 
d) Destruction of or damage to the property or the threat of destroying or 

damaging the property; 
e) Sexual harassment or the threat of sexual harassment.  
 

(2) A person shall be deemed to have committed corrupt practice of undue influence if 
she/he employs undue influence to coerce any other person, or his family, directly or 
indirectly with the intention to influence the other person’s choice in the referendum. 

 
Other corrupt practices 

  
48. A person shall be deemed to have committed other corrupt practice if she/he intentionally: 
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(a) Falsifies another person’s details on the referendum register or on the forms used 
for this purpose;  

(b) Publishes or prints the Referendum Register or any part thereof which contains 
false or incorrect information;   

(c) Falsifies the information recorded on the ballot counting forms, statements or 
aggregation of results forms, preliminary declaration or final declaration of results 
with the intention to alter the outcome of the referendum.  

(d) Falsifies or directs other persons to falsify ballots; 
(e) Produces or retains ballots without the prior consent of the Commission;  
(f) Steals or conspires with others to steal or seize rob any registration cards or ballots, 

ballot boxes, official seals, referendum register or parts thereof, counting forms, 
preliminary or final declaration of results during the polling process with the 
intention to affect the outcome of the referendum;     

(g) Includes any details or destroys or defaces or changes any ballot, counting forms, 
statement of results, aggregation of results, preliminary or final declaration of 
results, at any time before or during voting or counting and aggregation of votes, 
with the intention to affect the outcome of the referendum; 

(h) Destroys or defaces a written complaint or objection or changes or replaces a 
written objection or complaint without the written consent of the objector or the 
complainant, or removes any complaint or objection attached to or included in a 
statement of results, counting forms or aggregation and declaration or a 
Referendum Center reports. 
 

Obstruction of Referendum Officials 
 

49. Whoever obstructs any referendum official while performing her/his duties under this Act, 
by disrupting the registration of voters, display and inspection of the Referendum Register, 
polling,  sorting,  counting  or  any  other  activity,  shall  be  deemed  to  have  committed  a 
violation.  
 

Impersonation 
 

50. Whoever impersonates or attempts to impersonate another person whether living or dead 
or a fictitious person, applying to register in the Referendum Register or registering therein, 
or  reporting  to  vote  or  voting  in  the  name  of  another  person  shall  be  deemed  to  have 
committed the corrupt practice of impersonation.       
 

Part Two 
 

ILLEGAL PRACTICES 
 

Infringement of the Secrecy of the Ballot 
51.  

(1) A person shall be deemed to have committed illegal practice, if s/he asks another person 
about the way s/he has voted or  induces that person to reveal how s/he has voted or 
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attempts to see how a voter has applied his fingerprint on the ballot card or places any 
mark on the ballot that reveals the identity of the voter or asks or induces a companion 
of the voter to reveal how that person has voted during the time of polling.  

 
(2) Notwithstanding Sub‐Section (1) above, one can assist a person with special needs to 

cast their vote as per the regulations. 
 

Obstruction of the Participants in the Referendum 
 
52. A person shall be deemed to have committed illegal practice if she/he obstructs by 

whatever means: 
 

a) any  person  with  the  intention  to  prevent  that  person  from  registering  in  the 
referendum or the polling register, 

b) any  journalist or representative of any media accredited by the Commission  in the 
exercise of their duties before or during the referendum, 

c) Any  accredited observer by  the Commission  in  the  exercise of her/his duties  and 
responsibilities  in  accordance with  the provisions of  this Act  and  the  rules  at  any 
time  before  or  during  the  referendum  and  until  the  expiry  date  of  her/his 
accreditation.  

 
False statements 

 
53. A person shall be deemed to have committed illegal practice by making false statement if 

s/he: 
 

a) submits an application to be registered in the Referendum Register  
      which s/he knows either its information or details are false, 
b) signs an  identification document which s/he knows to be either wholly false  
      or the details of which are false.      

 
Failure to make a return 

 
54. A chief of a Referendum Center who fails without a legal excuse, to furnish the results of the 

referendum in the specified manner and within the time required under this Act and its 
regulations, shall be deemed to have committed illegal practice. 

 
Prohibited Activities during Polling 

 
55. A person shall be deemed to have committed illegal practice if s/he:         

 
a) Uses electronic devices or any other means relating to the polling in any manner 

that contradicts the provisions of this Act or with the intention to affect the conduct 
of the referendum process and its results, 
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b) Being accredited observers,  media professionals or members of the referendum 
options’ advocacy groups who refuses to produce a personal identity proof, 

c) Makes obstructions to voters in the exercise of their right to vote, 
d) Does not enable accredited observers, media professionals or members of the 

referendum options’ advocacy groups to exercise their duties as per this Act. 
 

Part Three 
 OFFENCES DURING REFERENDUM  

 
Offences during Polling 

 
56. A person shall be deemed to have committed an offence during the polling if she/he: 
 

a)  Destroys or spoils the ballot card intentionally, or refuses to leave the referendum 
Center or to obey the instructions of the referendum officers, 

b)  Continues to stay, without being authorized, inside the referendum Center during 
the polling process, 

c)  Defaces, destroys or removes any public notice to the voters concerning the 
referendum prior to or during the polling process. 

 
 
 

Offences during and after Sorting, Counting and Aggregation of results 
 
57. A person shall be deemed to have committed an offence during the sorting, counting and 

aggregation of votes if s/he: 
 

a) Stays, without being authorized as per the provisions of this Act and its regulations, 
inside the referendum Center during the sorting, counting of votes or in a location 
established for the aggregation of results, 

b) Removes the results’ notices fixed at the referendum Center before the 
announcement of the final results. 

        
Punishments under this Chapter 

 
58. Whoever contravenes the provisions of sections 47 to 57  inclusively, on conviction by the 

competent Court, shall be punished with imprisonment for a term not exceeding two years 
or with a fine or with both.  
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CHAPTER SEVEN95 
General Provisions 

 
Observers 

59. 
(1)  The  referendum  process  shall  be  conducted  under  international,  regional  and  local 

observation.  The  Administration  of  Abyei  Area,  the  Government  of  Sudan  and  the 
Government of Southern Sudan in coordination with the Commission, in addition to the 
countries  sponsoring  the  Comprehensive  Peace  Agreement,  shall  invite  or  accept 
requests  from  some States or  International, Regional or  local Organizations  to attend 
and  observe  the  referendum  provided  for  under  this  Act,  and  to  nominate  their 
representatives,  provided  that  these  representatives  are  officially  accredited  by  the 
Commission. 

 
(2) Notwithstanding Sub‐Section (1) above, the Commission shall constitute the referendum 

observation Committees from: 
 

a)  Legal counselors at the Ministry of Justice, Ministry of Legal Affairs and Constitutional 
Development of the GOSS;  

b)  Ex‐public service employees or persons of the civil society, who are known for their 
uprightness and honesty; 

c)   Civil Society Organizations, press and the media; 
d)   Local, regional and international observers. 

 
 
(3) The Referendum Committee in each Referendum Center shall allocate suitable space for 

observers in order to enable them to perform their duties easily and safely.  
 
(4)  The  Commission  shall  make  the  necessary  rules  to  regulate  the  accreditation  of 

observers. 
 

Powers of the Observers 
60.  

(1) The Committee mentioned  in Section 59(2) above or any of  its members shall exercise 
the following powers: 

 
a) Observe the process of registration, polling, sorting and counting of votes, to ensure 

the  fairness of the registration, polling, sorting and counting procedures as well as 
the announcement of results;  

                                                 
95 Note from the translator: the original document mentions “Chapter Eight”, which has to be a mistake since there is 
no chapter after Chapter Six. 

   
75 of 81



  

b) Ensure the  impartiality of the persons  in charge of the registration, polling, sorting 
and counting of votes, and  their commitment  to  this Act and  the    regulations and 
orders made hereunder; 

c) Visit and  inspect the registration, polling, sorting and counting Centers at any time 
without previous notice; 

d) Attend all stages of the registration, polling, sorting and counting and particularly be 
present at the opening and closing of the ballot boxes; 

e) Ascertainment of  the  freedom and  fairness of  the  registration,  the  secrecy of  the 
polling, and write reports to that effect as shall be specified by the regulations and 
the rules. 

 
(2)   Observation Committees or any member  thereof shall not  interfere  in any manner  in 

the work of  the  registration and polling Committees or  their officials, provided  that 
they  may  formulate  questions  verbally  or  in  writing  to  the  Chief  of  the  Center’s 
Committee.  

 
Revocation of Observers’ Confirmation 

 

61.  The  Commission,  based  on  the  recommendation  from  the  Sub‐Committee  in  the 
county/locality  concerned, may  cancel  the  formation  of  any  observation  Committee  as 
stipulated in Section 59 of this Act, or revoke the accreditation of any of their members at 
any  time  if  it  is proven  that  they have  committed  any  act  in breach of  this Act  and  its 
regulations.  

 
Funding of the referendum 

62. 
(1)  The  Presidency  of  the  Republic  and  the  International  Community  shall  fund  and 

appropriate  the  necessary  funds  into  the  accounts  of  the  Commission  to  fund  its 
running  costs  and  the  costs  of  the  referendum  within  seven  days  following  the 
establishment of the Commission. 

 
(2) Half  of  the  amount  allocated  for  the  budget mentioned  in  article  (1)  above  shall  be 

transferred  to  the  Commission’s  account  as  per  the  provisions  of  this  Act  and  the 
accounting standards.  

 
(3)  The  Presidency  of  the  Republic  and  the  International  Community  shall  allocate  and 

appropriate  the necessary  funds  to cover  the activities of  the parties  supporting  the 
Commission in accordance with the provisions of this Act. 

 
Power to Seek the Assistance of Technical,  

Technological Aids and Public Sector Means of Transport 
63. 

(1)  The Commission  shall use  all modern  technical  and  technological  aids  and  the public 
transportation means as well as necessary logistical support to perform its duties.  
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(2) Without prejudice to the provisions of Sub‐Section (1) above, the Commission may seek 
assistance at the beginning of the referendum process from the Administration of Abyei 
area, the Government of Sudan and the Government of Southern Sudan if necessary in 
order  to  use  modern  technical  and  technological  aids  and  means  of  public 
transportation and other necessary means of support to carry out its duties. 

 
Commitment to the Referendum Result 

 

64.   The option approved by the  inhabitants of Abyei Area by a simple majority of 50% + 1 of 
valid votes cast in the referendum in accordance with the present Act, shall supersede any 
other  legislation and shall be binding  to all  the State bodies as well as all  the citizens of  
Sudan. 

 
Post‐referendum Arrangements 

 

65. Without prejudice to the provisions of this Act, necessary post‐referendum arrangements 
for Southern Sudan related  to  the Area shall be applied to Abyei  in compliance with the 
results of Abyei referendum. 

 
Referendum Courts 

 

66. For the purpose of referendum, the Presidency of the Republic shall instruct the National 
Judiciary to establish a Court located in Abyei town to decide upon the appeals relevant to 
Abyei Area referendum procedures.  

   
Punishments 

67. Subject  to  Section  (58)  and without prejudice  to  any more punishment  stipulated  in  any 
other  law,  whoever  commits  any  contravention  to  the  provisions  of  this  Act  shall  be 
punished on  conviction with  imprisonment  for a  term not exceeding  two years or with a 
fine or both.   

 
Power to make Regulations and Orders 

 

68. The Commission shall make the necessary regulations and directives for the implementation 
of the provisions of this Act.                                   
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Certification 

  
This is to certify that the National Legislative Council has ratified the Abyei Area Referendum 
Act for 2009 during its 9th Session Meeting No (13) dated December 30TH 2009.   

 
Ahmed Ibrahim Eltahir 

                                                                                          Chairman of the National Legislative Council 
 

 

                                                            Approved:    

Signature: 

                                                                         Marshall: Omar Hassan Ahmed Elbashir           

                                                                         President of the Republic       

                                                                           Date: 31/12/2009                         
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Annex F:  Biographies of Legal Experts 

Richard Bainter 
 
Ric Bainter is legal counsel to the Office of the High Representative in Bosnia and Herzegovina.  He 
has worked in Bosnia for the past eleven years, in a number of capacities, including work as legal 
counsel to the Provisional Election Commission and chief of staff and senior legal counsel to the 
Defense Reform Commission. Ric has also worked on elections and democratic governance projects 
in Azerbaijan, Poland and Vietnam. Prior to working abroad, he worked for public interest advocacy 
organizations that promote transparent and accountable government in the United States. Ric holds 
a Juris Doctor degree from the University of Denver College of Law and a Bachelor of Arts degree 
from the University of Iowa. He is licensed to practice law in California and Colorado. 
 
Michael Haroz 
 
Mike Haroz currently serves as a senior counsel in the 200-attorney law firm of Goulston & Storrs 
in Boston, Massachusetts, USA (www.goulstonstorrs.com).  He has served as the firm's managing 
partner and played a principal role in the firm's award-winning pro bono program.  Mike has also 
served or is currently serving as a board member with a variety of non-profit organizations in which 
capacity he has helped support and implement board development, fund raising and strategic 
planning processes.  Most recently Mike has devoted significant time to international volunteer 
work bringing to bear his broad experience in law firm and legal management, strategic 
planning, business development, fund-raising, pro bono and public law litigation.  This work has 
included on-site work through the International Senior Lawyers Project with Mercy Corps in 
Croatia, The Czech League of Human Rights in the Czech Republic and the Kenya Disability Legal 
Research Center in Kenya.  Mike has also been a volunteer with the International Legal Resource 
Center in a project for the International Finance Commission on land use policies in developing 
societies. Mike is a graduate of Princeton University with a Certificate in International Affairs from 
the Woodrow Wilson School at Princeton (1967) and a graduate of Harvard University Law School 
(1970).  
 
 
Nathan P. Kirschner 
 
Nathan Paul Kirschner is an appellate litigator with the U.S. Department of Veterans Affairs.  He is 
a member of the Advisory Council of Public International Law and Policy Group (PILPG).  
Through PILPG, he has past experience in post-conflict constitution drafting, issues involving 
refugees and internally displaced persons, and peace agreement drafting for states and sub-state 
entities.  He most recently aided PILPG in 2008 in advising the Republic of Georgia during and 
shortly after its conflict with the Russian Federation.  He received his BS from the University of 
Wisconsin-Madison in 2000, his JD from American University (AU) in 2003, and his MA in 
International Affairs from AU in 2004.  He is a Chair-Elect of the International Practice Section of 
the State Bar of Wisconsin, as well as a member of the U.S. Court of Appeals for Veterans Claims 
Bar Association, and the ABA.  In 2007, he published the article Making Bread From Broken Eggs: A 
Basic Recipe for Conflict Resolution Using Earned Sovereignty, 28 Whittier L. Rev. 1131 (2007), which 
considered Southern Sudan, among others, as a case study for earned sovereignty.  The opinion 
given for this report is that of the author alone. 
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Richard H. Langan II 
 
Richard Langan is an attorney and international legal consultant admitted to practice in New York 
and Colorado.  Mr. Langan most recently practiced in the area of white-collar criminal 
investigations, corporate internal investigations and litigation as a consulting attorney to a major U.S. 
conglomerate where he provided representation to the corporation in complex litigation against its 
former executives and related investigations by governmental authorities and shareholder litigation.   
Mr. Langan holds a LL.M in International, Foreign and Comparative Law from Columbia University 
School of Law and a J.D. from Tulane University School of Law. He is co-author of the book 
Administrative Justice in the New European Democracies: Case Studies of Administrative Law and Process in 
Bulgaria, Estonia, Hungary, Poland and Ukraine—which is a comparative study of social justice in these 
Eastern European countries.  Mr. Langan actively serves on the Committee on European Affairs of 
the Association of the Bar of the City of New York and has over 15+ years of law and international 
development experience — including assignments in zones of armed conflict and post-conflict in 
Central and Eastern Europe, the Balkans, Russia, South East Asia and North Africa.  His clients 
have included the United States Agency for International Development (USAID), The United 
Nations Development Programme (UNDP), the Organization for Security and Co-operation in 
Europe (OSCE), and the Soros Foundation.  He has worked on projects dealing with anti-
corruption, transparency, and access to justice, and freedom of information, legal education, courts, 
human rights and legislative reform.  Mr. Langan has also served as a law lecturer with the Civic 
Education Project (CEP), Yale University (stationed in Bulgaria) and as an assistant professor at the 
Central European University (CEU) in Budapest, Hungary.   
 
 
Francis Ssekandi 
 
Francis Ssekandi has over 40 years of legal practice in various common law and civil law 
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