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16 November 2018

Introduction:

Refugee Social Services (RSS) is a registered NPO with a 17 year track record of providing integrated social services
to refugees and asylum seekers in Kwa Zulu Natal. We service between 2500- 3000 new clients annually through
our offices in Durban and Pietermaritzburg and have in our daily work noted the impact of policy and policy
changes particularly as they impact on our clientele i.e. refugees and asylum seekers.

In our daily interactions with refugees, asylum seekers and currently increasing numbers of undocumented
asylum seekers - who have not been able to access the Refugee Reception offices to apply for asylum allegedly due
to ‘capacity constraints at the Durban Refugee Reception Centre- we have seen the immeasurable challenges
faced to secure particularly birth registration and birth certificates for children born to them in the country.

We witness daily how the challenges of accessing the most fundamental right of LEGAL Identity and Nationality
impacts particularly on children born to non South Africans and children whose parents are undocumented(
South African and Non South African)

Access to birth registration which is not onerous and overly regulated and the issuance of a birth certificate
provide a gateway to LEGAL IDENTITY AND NATIONALITY —and more importantly to the ability of the individual to
access the fundamental rights enshrined in our Constitution, as well as other international legal treaties that we
as a country are signatories to e.g. the UNCRC and the African Charter on the Rights and Welfare of the Child
(ACRWC).

We are therefore gravely concerned that the current Draft Birth and Death registration regulations have included
elements that have the potential to severely HINDER rather then facilitate access to LEGAL identity.

Our primary concerns are with the following:

“confirmation of birth certificate”

“Confirmation of birth certificate” means a certificate issued to a non-South African citizen confirming that the
birth of his or her child occurred within the Republic and enables the holder thereof to approach the relevant

authorities of his or her country of citizenship or nationality in order to register the birth of his or her child in his or
her country of citizenship or nationality’s population register.
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We strongly believe that this should be removed from the regulations and that a birth certificate needs to be
issued- as the “confirmation of a birth certificate” as conceived in the Regulations will:

e unduly marginalise and further prejudice children born to non South Africans- especially if the parentis a
refugee and/or asylum seeker and is therefore unable to approach his/her embassy as this will amount to
availing himself/ herself to the country and thus compromising his/ her protection.

e In the case of children who are abandoned or orphaned- and who cannot provide proof of a link to their
parents nationality, this will leave them without a legal identity or a nationality

e In the case of stateless children- the question will be raised as to which countries embassy must they
approach for relief?

Every child has the right to be registered immediately after birth according to section 28 of the South African
Constitution, article 7 of the Convention on the Rights of the Child and article 6 of the African Charter on the
Rights and Welfare of the Child- ‘ confirmation of birth certificate’ effectively removes this right if they are born
to non South Africans and is thus deeply problematic.

Regulations:

3(3) (b) “ An affidavit attested to by a South African citizen who witnessed the birth of the child where the birth
occurred at a place other than a health institution”

We believe that the requirement for an affidavit by a SOUTH AFRICAN is unreasonable. It excludes those children
whose births were not witnessed by anyone- or by non South Africans-

This regulation should allow for other persons to attest to an affidavit as well or it should require such affidavit
only where it is available( in cases where there were no witnesses to the birth).

8: we noted that there are no provisions in this regulation for the late registration of births for children born to
parents who are not South African. This need s to be corrected as it will unduly prejudice a child whose parents
fail to register the birth within 30 days.

8(3)(c) A certified copy of a valid passport and visa or permit of the mother or father or both parents, of the
child as the case may be.

We believe that the requirement for valid identity is problematic and prejudices children and creates a barrier to
birth registration and therefore there needs to be an alternative way in which to register the birth if the parent
does not have these documents.

We have noted that many asylum seekers and refugees- by virtue of them having fled- do not have identity
documents, further they cannot avail themselves to their embassies to procure these without compromising their
protection and with the current inability of the Refugee Reception Centre in Durban to process asylum
applications, many of the non South Africans we serve will not be able to register the birth of their children- thus
depriving the children of their right to a legal identity and potentially in later years rendering them and their
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children ( in coming generations) stateless.

12(1): “A notice of birth of a child born out of wedlock shall be made by the mother of the child on Form DHA-24
illustrated in Annexure 1 of Form DHA-24/LRB illustrated in Annexure 2, whichever applicable.”

applicable.”

We believe that either parent- MOTHER OR FATHER- should be allowed — especially as we have encountered in our
daily practice- cases of mothers leaving their children in the fathers care and disappearing. The fact that a father of
a child born outside of wedlock will not be able to register the birth of his child prejudices the child.

14(2) An application contemplated in sub regulation (1) made by a person who is a non-South African citizen
shall be accompanied by original paternity test results, not older than 3 months, from an institution designated
by the Director-General confirming that such person is the biological father of the child.

We find these requirements unreasonable in that it discriminates against non South African fathers- requiring
them to spend resources on Paternity tests which in our experience may not be affordably to the majority of such
fathers. Further- requiring the test be done by a “designated institution” is also problematic as in our experience
we have noted that designated institutions are at times more costly and the turnaround time for results longer-
further prejudicing both the child’s registration and the rights of the parents.

We would not object to this regulation if the STATE bore the costs of the paternity test.

Further- we do not understand why the paternity test needs to be not older then 3 months. Test results like this
don’t expire- so why is the department requiring fathers to incur multiple costs?

We trust that our comments and recommendations will be taken into consideration and we look forward to seeing
changes to the current draft.

We thank you for the opportunity to comment.

Yours faithfully

Yasmin Rajah
Director
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